# 


Bs 
+> OTE Og 
5 * 


9 


2 


8 
7 
> 
: 
: 
25 


5 
« 
* 
% 
- 
55 
* 
4 £9 
* 


25 


SE 
+ 
- 
* 
7 
ee 
TE 
"> 
5 £ 


A i W . e eee e nee, 


o * «+ £ 
- J 7 0 
« 94 * 5 
> 7 - " 
2 - P : * 
5 7 5 : Y 11 * 
4 7 V $ * Ix 
T. 4 SN f 
A 1 0 . 
* x - : 
Ke 7 
* x 8 - 4 
bs 14 {+ * PS 4 {4 . 
: 4 — _ 2 
1 2 N 3 g : , 
FP; 5 A 1 & 2b 4 4 5 
8 gf 8 * OT 1 
. * a * R POSE t 


*. 


8 Lo * 


i - 
þ 1 ” 5 > - : 1 1 
£ + x 
2 re . = = 
| a TR 
% WY, 
N * 
1 
4 5 &# $7 * 


© 


5 
* i 1 A 
£ — = 4 7 : 
«+ L 
p N A 
1 PI ; | : | 
" g ; 
* ; - 
2. 9+ 
* 
4 1 
"Y, w 4 "8% v 
*. Hor : P'S * ; 83 2 
* , * ; 
,, * 
A * 
* 
N 
8 ob 1 
3 5 P ; 
I 
k , „ 
4 
1 
* * te * L # 
* * „ as 60 N 4 { . 7 
. 8 E * ; 
: þ A IE 2 : 
4 — * 
8 : : 
r * , . > 1 
he . 
x 932 1 5 7 2 7 9 2 * 
4 1 . * ; 
. * 1 
- , 
7 1 > 7 * ” 5 © ks; 
6 SLES 
of Fare 14 A 


ke | 
a 5 
1 n 6 
5 5 n : 
- * 
9 3 5 g 

* 2 *. 1 v 1 4 5 

1 een 27 

* - : 


* 


* by 1224S 


4 


A* 


- 


„ n 
* 3 * 5 
Pad * 


WA 1 — I ( Ion ARS AR 
&>. * * . 


* 
2 


3-4 
&- 
* 
: 
: 
3 * 
- 
7 
Y 
: 
1 
* 
n 


ry 


77 
A 


— 


tai ů — — 


+ — 


to 
* 
* 
Gr 
X54. 
9 
: 
* X 
1 
N 
. + 
* 
PN 


: 
* 


— — —— — ͥ ̃•᷑ — 


"* 


** a * 
e . 


* 


*« Bows 


: 
} 


8 N 4. ** 


1 


— IG EI UINEne” 


+ 


r 15 
* 


Ten ns 


W 


o 


* 
* 


* 


8 


* 


States ent 
os by ſechrins the copies 0 maps, charts an 412 
je £ and proprietors or ſuch copies, during ag" times Peas men- 
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. Virginia,” in —— to the act of Congreſs of the Pains | 


| of or the. 5 cou 


tioned.” : 24.53 ON: "BY 88 . = 


KEYS 


+7 WILLIAM MARSHALL, Clk. of the T Diſtrict of vgn 


8 


ho 22. | | . 
. 155 JATO 242, 1). 


7 5 
33 
1 
1 
9 


7 * 2 1 7 „* 2285 1 „ ** : 5 
hh ee 22 n 2045 4s a THT: Era. os iR 10 


K Bs, ; Ich of * vr * 0 i 


w * 15 25 5 by — * 0 75 of * ” gn -< 2 — 5 £ 5 G 


4 4 
Y \ 


REID” : — Fee, 29 * ” 
* 3 0 6 : 


e 5 


"am -.4 ww. re 


5 


N rhea ar an eb amn rorr 21 


| 
| 
8 
9 
1 
| 


a1 5 wo 


mb — 


we 6b Lie acc 


1 33 W 


* 


ACTON; SOTIIY TAN GT 


art dts tres * * r I 9 2 : 
f EH & N FW FA 3 3 3 . K * — 9 N i * ; 


1 8 _ TO.T THE I 1 8 
Ren 75 'Þ 1 bake Dh 


| wet 5 41 . 14 * 23 UK 8 : N 4 2 e 4 I 2 
HE notes! gf dhe Jolle wing MEL mmencing in the. ven 3 4 24 
17902 Were taken for my o uſe, without any xv ͤ ÿ 


721 


trict, to a publication af them. IL generally extended them into f o e- 
ching like their preſent form; during the term in Which the des 

ereof ecikons were given, and Whbllt e  impreſfon which op _ 8 

Ports were freſh uon y mind. e . 

2 ON s m a1 e offome her ana 

s of ind, that I determined to reviſe 


bar undertakin og A work of this | 

the notes J ha taken, and to publiſh them (with! a few, correvs . 

tions) i inthe fate i in which I had ariginally written them 1 

| found that my profelitonal engagetpents would deny ry 55 0 

portunit of preparivg them for ublic inſpection i in.the 
Fetiſh 7 15 ber 
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e firſt volume ha — printed during e 
nen- term of the Supetior Courts, Wich een for mag or 
ty Pographical errors. Ws 5 
. That there ſhould be many ingccuracie in the „ re 
1 ports I cayeafily Þ lieve. Engaged through the whale Fear wh 
* EL lee or tn 


preparingapped its for 
e little time to devote to a,work Which l 
Sh Tabor 295 attention. My ſole aim has been to give a cor- 
rect ſtatement of the caſes, and to make a true report of the ar 
guments and deciſtons upon them, If I have ſucceeded in this, 
L ſhall be abhündafitly gratiſiedz farther, T have 818 extended . 
 mywviews; Fhave' "2 had time to poliſh... . 
The few Vcaſes wich are reported prior to als: year. 1794. 
are taken from notes with which the Preſident was fo, obliging 
as to furniſh pie: lt j is much to be wiſhed that ſome; gentleman 
who has taken notes of all the caſes which have been decided 
fince the preſent eſtabliſhment of the Court of Appeals, may fa- 
3 public with'r reports, of ſuch of them as: 1 55 
* 5 te „ 1 1 
u e piece that] PL TP tlie Ae Ale 
| ved from many of the Judges of the Court of Appeals (and 
particularly from the Prefidenty. from whoſe notes I have been 
gnabled to. correct thoſe caſes in; which L had mans: the 
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ts On the 0 of November I 7935 HENRY PAZEWELL,, 
Efq. qualified as a Judge of this Court in, the rogin. 'of Ja mes 
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VN the 1ſt of Odtober x787, John Stockdell, and Frans 

p cs Graves the appellee, made a writing to the appellant 
in the lowing, wards viz,” for value received we promiſe 
g « to pay John Groves, or order, on the iſt day of December 
+ « next, the ſumof £ 250 current money, in Pierce's final ſettle- 
ee ments at the rate of twenty. ſhillings, ſuch ſettlements, for 
« each _ thirteen. petice current money, the ſaid John Groves 


agrees that the ſame may be diſcharged by the payment of 


« | * 
* * 


4A like ſum. in the ſaid final ſettlements, at | any time on ot 


: ; : 1 a 4 * N Pet” : : 


« before the 1ſt day of November next enſuing the date hereof, 
dat the rate of twenty ſhillings, of ſuch, inal ſettlements, 
et for each twenty fix pence_cutrent monex/. 


"<4 


On the 24 of October 1987, the appellant received from Stock- 


dell real iecurity for the above debt, and gave him the following = 
receipt, via. I acknowledge to have received from, In, John 
« Stockdell an aſſignment of a tract of land containing 40% éÜꝓ/ 


« acres, Ballard Smith to ſaid Stockdell. The condition of Which 
« affignment is, that if the faid Stockdell ſhall pay unto me the 
« {um of eight thouſand dollars in Pierce's final ſettlements; on 


* - 


« to be returned him, | otherwiſe to be fold at public fale to the 

«higheſt hidder, and the balance, if any, after purchaſing the 

fad ſettlements, to be returned to the ſaid Stockdel. 

| © The Contract, of the 1ſt of October 1787, not being per- 
formed by Stockdell or Graves, the appellant inftituted a ſuit 
at law upon it againſt both of "A contractars. The © 5 


Fd 


s _ 


— 


E 
[ , 
- 


7 ͤrrennn TT 


The breach affigned in the declaration is, that the defen- 
dants did not deliver the final ſettlements equivalent to the 
faid ſum of ¶ 260 at the rate of twenty ſhillings, ſuch ſettle- 
ments, for each twenty fix pence current money contained 


in the ſaid £260 on or before the 1ſt day of November, 1787, 


whereby a right accrued to demand the faid final ſettle- 
ments, at the rate of 20 ſhillings of ſuch ſettlements, for 


each thirteen pence current money contained in the ſaid 


JJ 8 
The jury found a verdict for the plaintiff, and aſſeſſed his 
damages to 1 1200 ONE . | 


The appellee filed his bill in the High Court of Chance- 


Iy, praying an injunction to the judgment entered upon this 


verdict, that he might be relieved from ſo much of it as ex- 
ceeded the ſum of L£ 260 with intereſt, and that the 40,000 


acres of land might, in the firſt inſtance, be decreed-to be fold 
to ſatisfy whatever ſum the ſaid Groves might be ſuppoſed en- 
titled to. The equity ſtated in the bill is, that the plaintiff 
Graves was but a 7 Ries for Stockdell who was and is in 


needy circumſtances, that the £ 260 was a mere loan to him 


from Groves, and that the payment of the final ſettlements, 
at thirteen pence in the pound, was intended either as a pe- 
nalty, or for the purpoſe of procuring an uſurious and uncon- 
fcionable gain to the lender. An injunction till further order 
was granted. To this bill, the defendant John Groves filed 
his anſwer, denying that the { 260 was loaned to the ſaid Stock- 


dell and ſtating that he agreed to purchaſe from the ſaid Stockdell 


8000 dollars in final ſettlement certificates, to be paid for imme- 
diately and to be delivered in future, and to guard againſt any 
poſſible loſs, which might ariſe by a delivery at a future day, 
in conſequence of the fluctuating and uncertain value of ſuch 
paper, it was agreed, that, in conſideration of a longer cre- 
dit, the ſaid ſum of / 260' paid in advance, ſhould be repaid, 
by the delivery of certificates at the rate of 20 ſhillings thereof, 
for every 13 pence ſpecie if delivered on the iſt of December 


following: and to ſtimulate Stockdell to an earlier delivery, 


the defendant agreed ta accept the certificates at double | that 
price, if delivered by the iſt of November preceding, that the 


_ writing was bottomed upon this agreement. The anſwer ad- 


mits, (as the bill ſtates,) that the jury in aſſeſſing the damages 
may have converted the £ 260 into final ſettlements at 13 
pence to the pound, and 


- * 


4 7 is ö . * N 
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en valued, the amount of the final 


— 


OF THE YEAR 3799. 3 


ſettlements thus produced, at five ſhillings -in the pound, the 
then ſelling price of ſuch papers. | | 


The Chancellor, (being of opinion, that the plaintiff 
ought. partly to be relieved againſt the judgment, becauſe the 


writing, recited in the bill, appeared to have been deſigned 
to ſecure unconſcionable profit to the ſaid John Groves, and 
to have been obtained from one whom he had cauſe to believe 


at that time to be needy: and becauſe the certificates Which 


were ſecured to be paid, in default of payment of half the 


quantity on the firſt day of November, and the value of 
which was the damages aſſeſſed by the jury, were in nature 
of a penalty or ee Decreed a perpetual injunction as 


to the plaintiff Graves, for ſo much of the judgment as exceed- 


* 


ed / 260 and intereſt thereon from the iſt of October 1787, : 


after deducting the coſts in the Court of Chancery. | 


F rom this decree Groves appealed. e 
THE PRESIDENT delivered the following as the opinion 


and decree of the Court. The Contract between the parties 
«& ought to be taken as purporting the delivery of certificates 


« on the iſt of November 1787, , Af ONO ſhillings, for 
<« every twenty {ix pence of the amount of the ſpecie advanced, 

« and, the payment in. certificates at half the value in caſe 
« of failure, only as a penalty; and, therefore, "the contract 


was neither uſurious, or ſo unconſcionable as to be 


© ing, that the curre 


market price of ſuch certificates on the 
8 | | | 
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| Macon kept an infufficient gaol; 
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© 5 FALL TERM 


66 ald iibobNoranber 1787, was twenty eight pence. half. 
<« penny, and that Z 285 ſpecie is the value thereof as aſcer- 
© tained according to the above opinion, it is decreed and: or- 
c dered that on payment by the appellee to the appellant: of 
« the ſaid £285, with intereſt thereon, at the rate of 5 per 
c cent. per annum, from the iſt of November 1787, till pay- 
ment, and all coſts at common law, the injunction to the 
ec judgment be made perpetual, and that on ſuch payment, the 
<« appellant ſhall deliver, and aſſign to the appellee the deed for 
«the 40, ooo acres of land, in the proceedings mentioned, and 
6 all papers relative thereto, or ſuch as he received, to remain as 
&« a ſecurity to the appellee for his indemnification, and the ſur- 
< plus for the benefit of John Stockdell in the proceedings alſo 
< mentioned, and, if payment, as aforeſaid, be not made to the 


cc appellant within one month after. nlaking the final decres, . 
e that the faid land be ſold, by commiſſioners to he appointed 


« by the High Court of Chancery, at public ſale, for ready 
1 money, at a time and place to Pe 'previouſly advertiſed in 
one of the Gazettes. That this decree be Natel out of 
e the money atiſing from ſuch ſale, and that the ſurplus, after 
« ſatisfying the appellee all his Sac 55 law and | in, AUT. be 
- P97 to th faid PARTE, Erbe tn —_ 25 0 eee 
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in the Diſtri& Court of Richmond, Lain the appellee 
formerly ſheriff of Hanover county, for the eſcape of Parke 
Smith committed at the ſuit of the appellant, upon à Writ re- 


turned c executed and ommikted 8 Jail”: by William Ty 


de puty ſheriff.” 4 
U The deelgratibft eth ſolth the writ,” rervith ad return; that 
that he voluntarily and negli- 
gently ſuffered Smith to eſcape, and failed to take but an eſtaps 
Warrant againſt him, and to make freſh! Purſuit, by whieh' the 
"plaintiff had loſt his debt, Ko. 5627008 e * 
Upon not guilty pleaded, the jury found a verde for the 
defendant, and on the next day the plaintiff moved for a new 
trial, upon the ground of A miſdirection of the court, (at the 
trial, ) who inſtructed the jury to find for the defendant,” but 


"Wet motion was ee ce che court ve” of "POO that | 


it 


A 


| HIS was an action on the (caſe; brovght by the appellatt 
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ſcer- Smith from the cuſt 


y, and by the conſent or negligence of 
or- the defendant or his deputy, whereas the only evidence give 
t of by the plaintiff at the trial was the record of the ſuit again 
per Smith, up to the judgment, and the oath of William Anderſon 

| the prefent high, ſheriff, that the. ſaid Sinith was not at any time 

the turned over to his cuſtody by aſſignment from any former ſhe- 

the W riff, together with the admiſſion of; the defendant, that wh | 
for Smith was arreſted, he the defendant; was high. ſheriff of t! ö 
and county, and that Smith ſome years after reſided in,Charlefton, f 
n as [o the opinion of the court, over-ruling the motion for the | 
ſur- reaſons above mentioned, the plaintiff excepted, and tendered a - 
alſo bill, which though not appearing, to have been ſealed, is made 1 
the part of the reebrd, r ne area ins ee = 
res, . Judgment for the defendant and appeal. | 
0 = THE PRESIDENT delivered the opinion of the court. A | 
Fe motion for a new trial upon the ground of miſdirection of the judge E 
3 at niſi prius is never made to the ſame judge, but to the court of 1 
Kings Bench. To make the motion to the ſame judge who 

gave the direction is certainly irregular, and improper, V, The | 


* 
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ENT exception ought' to have been ſtated to the direction itſe 
a But as the, exception ſtates the direction of the judge, and the 
ground of it, ſo as to enable this court to decide upon the pro- 
I priety of the opinign;; we ſhall paſs over the form, and enquire 
Sh into the grounds of that direction. 
wo The cpinion is in part right, ſince the actual eſcape, is the 
art. giſt of the ation and therefore ought to have been proved, and 
lee in part wrong, fo far as it required the appellant to prove the 
rke eſcape to have been with the conſent or through the negligence of 
re- the ſheriff, ſince the conſent or negligence, tho made neceſſary | 
ls MN by the 4 bf Mn obe i be prof, Wale en be 
ſheriffs part a tortious eſcape be ſhewn, and that freſn purſuit 3 
hat was made, But it is unneceſſar y to decide this point, is t 
de ſubfequent direction to the jury, there: being no proof of an a- 
0 anteſape, ig „ n nn 
* The parole proof is, that Macon was bigh ſheriff-yrhtn 
he Smith was arreſted, and that Smith reſided in Charleſton ſbiæ 
Fears after, which is certainly no proof of an cb, elcaperfrom 
4 the defendant or his deputy. 59 4 095 20 bog eee 
ut Tue record proves: him to have been in euſtody in J 
at 78, when Macon could not havezbeent theriffy:as he: ug 


at 


4 
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at the time of the arreſt in Nhunry 177 370 more than two years ed, 
before. But Anderſon ſwears, that Smith was not turned over the 
to his cuſtody by aſſignment from any former ſheriff, Let it in ¶ me 
the firſt place be remarked, that Anderſon was a very improper an 
witneſs to exculpate himſelf. But 24ly, © Eſcapes which in wi 
England are fixed upon the ſheriff from Peer deductions, ſeem MW Fr 
to'be done away in this country, oy the ack of Aſſembly, which Wl 
ſubjects the ſheriff, only where the jury expreſsly find that FW isr 
the debtor eſcaped with the conſent, or through the negligence MW (w 
of the officer. This a jury would hard! ly find, "when it ap- ca 
5 ſie eared that the debtor was in the actual 3 of a ſucceedin 
ſheriff, altho”- the formality of an aſſignment had been omitted. tu: 
Beſides, tho no aſſignment were made, yet the other mode iſ be: 
| off transferring Prifoncts ne wry on record might have 18 - 
NY ved, JG Cot for 

2 | | Judgment affirmed. pri 
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"SMITH „ HARMANSON. 


N Als Was an aftion of debt 3 3 in 55 
county court of Accomaek by 155 appellant. Plea owe 
nothing, with leave to give the ſpecial matter in evidence; but 
oyer is not prayed, Verdict © that the defendant doth; owe to 

the plainti 1147 18 4 parcel of the debt in the bill afore- 
ſaid mentioned,” judgment is entered that the plaintiff rec9- 
verlagainſt the defendant 2000 the debt in the declaration 
eg and his coſts, to be diſcharged by the payment af | 
the ſaid 7147 18 4 and the coſts. . bond appears ow | 
we re J and is 9 to pay & 1000. MELT . 


2 * Len. F 8 >, 3, 0 La 
FEI IL 
- 
, 7 
- 


- OF: THE YEAR! 279k. 7 


Upon appeal to the Diſtrict court, this judgment, was reverſ- 
ed, © the ſame having been entered for the aggregate ſum of 


the principal and intereſt thereon to the day of the ſaid judg- 
ment.” The judgment of the Diſtrict Court is for {2000 


and coſts, but to be diſcharged by the payment of { 1600 


with intereſt from the time it was payable and the coſts. 
From this judgment Smith appealed. 2 
THE PRESIDENT. — The judgment of the Diftrict Court 
is more beneficial to the appellant than that of the County Court 
(with which the defendant in that Court was diſcontented) be- 
cauſe it entitled him to the continuing intereſt after the judg- 
ment. Yet he appeals to this Court; ſo that each party in his 
turn has complained. of an error in judgment, which operated 
beneficially hie 8 
The Diftrit Court have erred upon their own. principles; 

for if the judgment of the County Court ſhould have been tor © 
principal and continuing intereſt, yet as the C 1147 18 8 found 
by the jury did not appear otherwiſe than by calculation to be the 
aggregate of principal and intereſt, they ſhould in that caſe have 
reverſed the judgment, and remanded the cauſe to the inferior 
court for a new trial, to aſcertain the principal ſum due which 


was to dear intereſt, This court conſidering that the judgment 


of the Diſtrict Court muſt be reverſed, the next queſtion was, 
what judgment they ſhould have pronounced. 1: 
Upon this, there was ſome difficulty and contrariety of opi- 
nion, whether we ſhould purſue the principle of- the Diſtrict 
Court, and in doing ſo, direct a new trial in the County Court, 


or as their judgment attained the real juſtice of the caſe, and ſaved 


expence, it ſhould be ſuſtained? or whether the judgment of the 
County Court ſhould be affirmed? a majority of the Court 
thinking the jury might make their verdict of the aggregate of 
principal and intereſt, which tending to the benefit of the de- 
ſendant, he did not object to it at the time, and could not ap- 
peal or complain of it, are for affirming that judgment, purſu- 
ing in this, the judgment of the General Court in the Norfolk, 
caſe mentioned at the bar, which was the ſame as this; except 
that here there was leave to give ſpecial matter in evidence, 
from whence the jury might have drawn ſome mgredients for 
compounding the { 1147 18 4, beſides the eee of prin- 
eipal and intereſt, either to increaſe or diminiſh that aggregate. 
The judgment of the Diftrict Court muſt be reverſed with _ 

coſts, and that of the County Court affirmed with damages 
from the time of entering it, ta. that of the judgment of the 


Diſtrict Court, 


W. 
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- PLEASANTS againſt BIBB, 


1 uns was an e of debt brought in the County Ed 
of Prince Edward by the appellant upon a bond bearing 
date the 1ft of February 1780, with condition to pay £105 9 22 


on or before the 17th of December 1781, with intereſt t ereon 


from the 16th. of February 1779. Upor the plea of payment, 
the parties conſented to ſubmit the trial va the caule to the Court 
without A jury. 

The Court upon a view of che bond, together with ſundry 
Sipibits all made part of the record) were of opinion that the 


ſcale of depreciation ought to be fixed to the 16th of February 


1779, and fo the 4 was entered, from which Pleaſants 
appealed. . 

This judgment was reverſed in the Diſtrict Court of Prificy 
Edward, and entered for the debt in the declaration mentioned, 
to be diſcharged by the payment of { 2:6: 107 ſpecie, the value 


of the ſum due, reduced according to law, with intereſt front 
the 16th of F e 2779. From Eg e Pleaſants 


appealed. 8 | | | 
THE PRESIDENT delivered the opinion of the Paley” 


The 9 queſtion upon this record is, at WI period oh 


| ſcale of depreciation ſhould be applied to the band por which 


the judgment was rendered. 

The bond was dated on the 1ſt of Ente 1780 with 'BRE 
dition for payment on the x7th of February 1781, with interefl 
from the 16th of. February 1779, thereby indicating, if not ex- 
preſſing, that the debt aroſe on the day laſt mentioned, though 
not reduced to a ſpecialty until the year 1780. The record alſo 
contains letters from the obligor, ſhewing the debt to have 
ariſen on account of money lent at different times in the year 
1 ; 

7055 pon the ow! and thoſe circumſtances, the County! Court 
very properly decided that the debt aroſe in February 1779 and 


| was to be ſcaled as of that period. The . of the Diſ- 


trict Court which conſidered the date of the bond as the pro e 
* 


period for ſcaling, is therefore erroneous; and n be re reverſe 


ane that of the e Court Sod. 
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BROWN qagainſt BELCHES, 


"THIS was an action on the caſe, upon an inſimul computaſs 2: 
I. Ft, inſtituted ig the Borough court pf Williamiburg by 
Belches againſt Brown theappellant, and William Eaton. The- 
declaration is againſt; both, but an abatement of the ſuit was 
entered as to Eaton, upon the return of the writ, that he was 
no inhabitant of the city, Plea, non aſſumpſit. By conſent of 
parties the cauſe was referred to arbitrators, whoſe award, it was 
agreed, ſhould be the judgment of the court. This order was 
not diſcharged, but at a ſubſequent term a jury was impannelled, 
who found for the plaintiff.— A new trial being granted; a ſe- 


cond verdict was found in favor of the plaintiff, and judgment 


being accordingly entered up in his favour, the defendant ap- 


ment being affirmed, an appeal was taken to this eourt. 


THE PRESIDENT.—The objection inads to the judg- 
ment; is that it could not be entered againſt one partner only, 


- pealed to the Diſtrict Court of Wiiliamſburg where the judg- 


uͤpon a partnerſhip tranſaction: 


The caſe of Rice vs. Shute,— 5 Burr. 2611 ſhews, that one 
partner may be ſued alone, and that the plaintiff ſhall not be non- 
ſuited at the trial uport proof that there are other partners. 
If the defendant would take advantage of that circumſtance, he 
muſt plead in abatement, and point out the other partners. 
The diſtinction between torts and contracts Is over-ruled,' 
and the principle ſeems to be eſtabliſhed that tlie party contract- 
ed with my dee 8 
In this caſe the plaintiff took out His writ againſt both; one 
could not be found, and, according to the act of aſſembly, 'ttie ſuit 
n Ee 

"The defendant; who was arreſfed; pleads that he did not a: 


ſume.— The jury have found that he did—Thedefendant, with 
out aſſigning errors or taking any exceptions, appeals from 4 


eneral yeraict, . © „ „ 
Though the declaration charges; that the defendant with” 
another aſſumed, a fact which as to that other is hot tried, yet? 
this does not vitiate the defendant's aſſumpſit, which is found 
en, a $i ; 
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| HUDSON againt JOHNSON. 


was an action of debt, -inſtitutedin the county court 
f Louiſa by the appellant, againſt the appellee.—Plea, 
F * „ 5 . N 


T 
0 


murrer, and gave judgment for the defendant with full cofts, 
from which | 


” 


Court reverſed the judgment, fo far as coſts: 


ſtances ſupport the 5 for upon enquiry being 
. t g 


ing the money into Court, fo as to entitle the plaintiff to a 
eee 5 55 5 judgment 


ny 5 7 


5 


for 3 „Under the 3 we think 


A 7 the Plaincif equivalent, to 'brigging. the money i” 


into court. N . e 

The Gudgment therefore of the Diftricf Court i is: 0 in res 

verſing that of the County Court, giving coſts to the defen= 
dant, dun awarding the plaintiff his. But, we cannot affirm 

— jay 5 Had becauſe j it goes further, and ae ame on 

Cale? + — 

It muſt therefore be reverſed, with coſts far tha error auto 


A fees 994 be heave 2599 e reid, acid ally 
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HE e e Fee "fled a bill; in the Hig b Court .of 


1 Chancery agairiſt the appellee praying an 3 an 
a was made by conſent of parties, referring all matters in 


difference between them to the final determination of two ar- 
bitrators, indifferently choſen by them, and, in caſe of their 
diſagreement, to ſuch umpire as they ſhauktchuſe, ho are to 


proceed to determine the ſame; in confor to bonds tc 
jute. by the parties on the hᷣth day May 1258. 
The bond referred to, ſubmits all i actions, e 
aud controverſies to the final determination of the two:arbitra- - 
tors named in the above order, whoſe award was not to be 
made before the Iſt of December following, that the parties 
might have time to procure; their teſti At ſtipulates 
that the above ſuit in -chancery' ſhould, by: a nule of Court be 
reſered to the en arbitrators, to be rn cetermin- 


ed according to the principles of this agreement; that all other 


ſuits depending in other Courts ſhouid alſo be referred to the 
ſame ns rok the arbitrators to nanit an umpire in caſe! of 
their diſagreement; the award or umpirage to bu made the judg- 
ment or decree of the reſpective courts as far as they are applica- 


ble to the reſpective caſes; they to be ſinal, and no advantage to 


be taken of any informality or defect in the rules of reference; 
award, decree or judgment, nor an appeal to be prayed, or 
writ. of error applied for, to: ſuch decres and judgment. Abe 

bond then proceeds to lay down certain pars and- principles 


by which the reference is to be conducted, and ſtipulates that 


anni 10 ene in n of any ſum which . 


7 


bh, 
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be awarded him, bonds or judgments if decided to 50 Sede 5 
the arbitrators, but to be guaranteed by Beale. The award 
to be made in writingy ready to, bo delivered on or before the 
5 Let of June 178999 ↄ 5 i vat 
Upon this bond was de an agreement eng by the 
parties, bearing date the 30th of May 1789, 3 the 
arbitrators by endorſement on the above bond to appoint any 
perſon they might chuſe to aſſiſt them in forming and making up 


the award; ſuch perſon to be paid by the parties for his trouble: | 


the award to be ready to be Jelivers® by the 20th of June 
1789, and to have the ſame effect, and be entered up in Court 
in the ſanie manner, ag if it were made and delivered by the 
two arbitrators, on or before the day for that pu irpoſe appointed, 

The parties then bine themſelves in the penaity of £ 10,000, 
each, to the other; to abide by this agreement, which is not 


to change or alter t the bond i in any reſpect, e as is cherein 


4 


papreſied. | 
An ee, "Fare Wu FI the Zoth of Ma 11589 is me 
upon the bond by the two arbitrators, r e a third perſon 
to unite with Cy ape one of is een, and ny 11 
the award. 22038 1749 
An award was made ad 8 1 by che three abi. 
trators, by which-they award to the: plaintiff 3 022 to be paid” 
conformably with the agreement in the * of the bond 
reſpectively ſet forth ; and further, that the defendant in 3 mont 
from the dqte thereof give bond with good ſecurity to the 


plaintiff, to indemnify him againſt two bills of exchange for 


1 600 ſterling each, endorſed by the ſaid plaintiff. And! on 
the defendant s complying with this award, each party to ex- 
ecute ta the other a releaſe of and concerning all mattets and 


things by the ſaid order referred to che nee the defen- 


Tn ta pay the. coſts of this ſuit, PO UIGNLE LA 
akon motion of the plaintiff to Enter 5 the 2 and bond 
| 28 5 decree of the High Court of Chancery, the judge. of 
that Court refuſed to admit the athdavit of che defendant, ft 1 fas. 
certain exceptians to the award and umpirage, to be enter 
as part of the proceedings in the cauſe,” and er: the-borids 
of ſubmiſſion, with the endorſements thereon, and the awardand 


umpirage to be regiſtered... But the Court refuſed to make an 


abſolute decree in the terms, or according to the tenor, of the 
award and umpirage, leſt the defendant might poſSbly be pre- 
cluded from availing himſelf of any exception not eee 


fo the face of the n and umpirage, to Were? it on by . 
ia | 


ble, | Ir 
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OY Was "therefore ae and ordered} « that: Mü et ds 
| conform the faid award and umpingeß unde cauſe be ſnewn 
"Une it by the ſucceeding term. % | 

Beale then filed a bill; making Shermer and che arbitrators 
parties, ſtating various objections to the _ and . 
of the award, and Charging one of the ar trators with 5 
ality 171 11% ad; of eee ail nien unt ar 

To this bill Shermer filed his anſwer, Yenying: all the allega- 
oi in the bill: ind replication Was filed to this anſwer, nor 
did the arbitrators anſwer the bill. At the term ſueceeding that 
at which the interlocutory order before mentioned was made; 
Beale ſhewed cauſe againſt a: final decree being entered up, „in- 
fiſting that the Courts authority to make the ſaid decræs muſt be 
derived, either from the ſubmiſſion of thebth May 1788; or that 
of the Zoth of May 1789: that no ſuch⸗ authority was detived 
from the former, bard; though it was made à rule of Court, yet 
the award and umpirage was not made within the time limited — 
by it: nor from the latter, becauſe it was not made a rule f 

ourt.” - The chancellor being ſatisſied with the cauſe ſhewn, 
ſet aſide 1 eee * N from ape grey e ap- 


0702970811309; 
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." Subiniſfibhs Were mee ralevas court; by Veoh, at com- | 
mon law, before the ſtatute. Sid. 54. 7. Ray. 35 and after- 
wards under the ſtatute of ꝙ & 10 am HE; 75 ww5 of Dn 

It ſeems to have'been practiced on bonds of ſub mühen“ with 
ent bf that the ſubmiſſion ſhould be made a rule of court, 
either to proceed to the award; and to have that entered as the 
judgment of the court, or to have the rule previouſſy entered. 
The former was the caſe in Baily & Cheſely, 1 Salk. 72. Since, 
on deciding the queſtion about conſent," the award, not the 
lubmiſfien, was made the rule of the court. | 

Under the authority of this caſe, (the ider dd being 
conſidered as evidence of conſent that the award ſhould be made 
the judgment of the court, ) che award mige enen * 
el without a previous fule of ſubmifſion. F 4 
"In 2 4th. 501. New rules of court were: nit to mie 
times, but this does nat prove that they were neceſſary; The 
court of chancery in England is always open, and it might have | 
bern a more convenient practice, than to enter eee 
Fm to extend the timm e, elt 1 SE ie 

2 | y | | The 
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The bet is to. be conſidered 1 ncarpotated: with, 

and, part of the condition of the bond, fo as to conſtitute ont 

entire agreement, and to be taken by relation to the date of the 

bond, ſo as to bring it within the ry rule.“ In cthis view 

= ren the Chancellor erred in his decifior upon er 
n, on: the ground which he took.. Dr 


4. rt 
e have examined this voluminous vin to he if 8 


Ale ground more tenable, Reaſons for obltfucting or ſetting 
awards, according to the beſt-conftrugion'! of the ſtatutes; 
are either for ſome-jllegality.or- injuſtice apparent on the face of 
them, or for miſbehaviour̃ if the arbitrators. Every argument, 
derived from the ſpirit of the ſtatutes of Jeofails in favor of judg 
ments, applies with incxeaſed force in favor of awards, a 
Judges ini the latter caſe are of the parties on chuſing. 
Te dill, filed in this eaſe, ſhewing cauſe agzainſt + aud, 
not only goes over the:whole; ſubject; of diſpute, referring ta 
formel bills, anſwers and accounts, but contains a libel againſt 
one of the arbitrators, and all of them are made deſendants. 
This is a ſtrange proceeding, firſt to chuſe qudges to decide a 
Ain and then to make them deſendants to a ſuit, in order tu 
demand of them the reaſons of their deciſion. The arbitrators 
might have demurred to the, bill, not being obliged to anſwer. 
Ihe defendant Shermer has folly denied Wyhe obars es in the 
bill, and has done away the ground of ſuſpicion (for it was only 
bs of a partigh- geen to him, in one of the Are 
. 11 «7 A Dag | 
The a e therefore being fully done away in the mode cho- 
few by the appellee, (like the caſe 25 an injunction which in ſuch 
2 caſe would have been diſſolved,) there appears no . 
Kuck! the ores: directing 'therawand to be 3 


3 
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T on the Stb ef April: 2 filed bis bil in the 


High court of Chancery, praying td redeem certain negroes 

ieh he ſtates he had mortgaged to the / appellant in the year 
176 5, to ſecure the payment of a gebt dye to him. The ſla tes 
- were conveyed by an ahſolute bill of fale, bearing date the 18th 
. June 1765, with a warranty, and à receipt for the conſider⸗ 


"IP Rated in the a} . e be bill ſtates, 


6 | ot 


BESS 7 
gs z 
is 7 
the 


year 

fla es 
18th 
{ider- 
tates, 
mr 


cipal and intereſt. - 
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that the conveyance, chit abſolute” in form, was inde as 955 


2 ſecurity, that it was verbally agreed at the time, that the 
plaintiff might redeem at 27 N Ser 1 of HD 
Tbe anſwer admits the conveyaticey bus ihfits chat the ple 
was abſolute, and was intended as a fatisfaction of a prior debt 
due to the defendant; / . 8 $46 gl r 1 1214 1 
Sundry depoſitions were taken in the cauſe; ſome of -whikhs 


fully eſtabliſh the allegations in the bill, but there is confiderable 
Mconra in the evidence as to the real intention of the con 


ve TT n 5 IS +: 
Doe a. ate of: the ede the. S decreed. 1 des 
e to eter the ſlaves and their increaſe to the plaintiff 


and to pay the profits of them, (after. deducting therefrom the 
debt and intereſt to ſecure which they were conveyed,) to the 
plaintiff, for aſcertaining Which profits an account _ ang vs apt 
From this decree/the defendant appealed, 7. 4 7 
The defendant Roſs, ſiled a croſs bat in the e of Mis: an- 
fer, and in addition thereto ſtated two promiſſory notes ſigned? 
by Norvell, in the year 1767, the one for { 5:8: 6 for the hire 
of the above mentioned negroes, from the 18th of June 1765 


until the 8th of June 1767, and the other for 23s: ꝙ d. for their 


hire from the laſt os date until the zoth of September 
following: and that at the hearing of the original ſuit he was 
unable to produce the above notes, which would have proved 
the ſale to be abſolute. Fhe e 2 eee Mol __ _ 
nal decree. + « — i 3 
The aal wer withe cr bil is © atdepint af all he allge- 


tions in it, and ſtates that the notes wa given for the ae | 
intereſt of the debt du. | 
Upon a hearing of the chad cauſe upon bin ad 150 wer, che 


bill was diſmiſſed, from which decree, alſo, Roſs uppeatent. - 
THE PRESIDENT delivered the opinion of the Court.) 


$* 71.4 


tt is objeted i in this caſe, uit here; is att abſolats dan 421 5 
1. hee is 
z queſtion important in its conſequences, but which, in its ful 
atitude, cannot be admitted either way, as the general rule. 


that no parol proof is to be admitted to contradict it. 


That is to ſay, we cannot determine that it is not to be almitted- 


in any caſe, or, that it is to be admitted in all caſes. th 
To ſay 


urn all che deeiſſons in PIG has been granted againſt 


bd 


that it ſhall be admitted in no caſe, would be to FRIES 
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deeds, upon the ground of fraud, miſtake, oppreſſion or impos MI - 
ſition; or that they were made upon a ſecret ttuſt between the 1 
parties, In all which. caſes, the fact which. is the ground of that 
relief, is eſtabliſhed by the teſtimony of witneſſes. Gf the firſt Ih. 
claſs, the books abound with inſtances which are ſtated in the Oe! 
eaſe of lord Irnham vs. Child. Brow. Ch. Rep. 92. Of the ot 
latter there are alſo many. The caſe of Gaſcoin vs, Thwing. 
1 Fern. '366, is a ſtrong one. A purchaſes in the name of B, 
to whom the conveyance. is made. A was admitted to prove 
that he paid the purchaſe money, ſo as to make it a reſulting 
truſt to himſelf. So in the caſe of Hill & wife, vs. Wiggett. 
2 Vern. 547, a ſurrender of a feine covert, and the admiſſion 
upon the roll, were of a moiety only of her eſtate. Vet an en- 
try on the ſtewards book, and parol proof by the foreman of the 
jury, were admitted as good evidence ta prove that ſhe ſurrender- 
But againſt the current of authorities is cited the caſe of lord 
Irnham vs. Child, Brom. Ch. rep. 92. Child as agent for 
Mr. Lutterel ſon of lord Irnham, (but that /circuniſtance not 
known to the father) treated with lord Irnham for the purchaſe: 
of an annuity. The terms baing ſettled, it was agreed that the 
annuity ſhould be redeemable, but both parties conſented that 
it ſhould not be inſerted in the grant, on a ſuppoſition that it 
would make the contract uſurious and void. Tbe annuity was 
aſſigned by Mr. Lutterel to others, and then lord Irnham 
brought his bill to redeem on the ground of the private agree- 
ment. Parol proof was offered to prove it, and in ſupport of 
its admiſſibility a ſtring of caſes are cited. Does the chancellor 
over-rule their authority? By no means; he affirms them. 
Having ſtated the rule of law, that a deed in writing will admit 
of no contract that is not part of the deed whether it adds to, or 
takes, from the contract, he (comes to the chancery caſes, and; 
ſays, „It is contended to be the general authority of a court of 
equity to relieve. in caſes of fraud, truſt; accident or miſtake, 
which applies to agreements as well as to other ſubjects. This 
muſt always claſh with the argument drawn: from the ſtatute. 
It is admitted, that if there be no fraud the deed will bind. But 
objected, that when fraud interferes, there the euiaenes may be 
introduced. Does he over- rule che objection in the caſes on which 
it is founded? On the contrary, her ſays, „it is founded on a 
great deal of wiſdom and good ſenſe. But the queſtion is, if it 
Were to be admitted in all caſes, whether it would not be ſub- 
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veriive of juſtice: - The court have held that it would. 
SF; - 9 . a Md 1 


4 


He then puts the queſtion of fraud; if there were proof of 
that, the rule of evidence would not be ſubverted in admitting it. 
Then, the caſe of miſtake; he ſays, the court would not 


overturn the rule of evidence by varying the deed, but that it 


would be an equity dehors the deed. ' He then proceeds to ſtate 


the circumſtances of that caſe, and concludes thus: I have 


notice to the affignee of the annuities, that 


« 0 "gp EY being 
« they were redeemat 


> chat it was neceſſary for them to apply to lotd Trnham: this 


« Irnham, but here it has no place, for the deed' was ſhewn to 


them by which he 1 ablolütely. I am not able to con- 
« ceive, that they were 0 to recur to hit | 

« if it had been a dormant equity :” and ſo diſmiſſed the bill, 
I think this caſe turns principally upon the equity of the 


aflignees, who purchaſed on the faith of the abſolute deed, and 


would bave applied ſtrongly in favor of a purchafer from Mr. 
Roſs without notice. The genera principles af the caſe 
prove, that parole evidence, When there is a deed, is not to be 
admitted in all caſes, nor refuled in all, Every caſe muſt depend 
on its own circumſtances. _ In that juſt noticed, the Chan- 
egllor admitted the proofs to be read, to diſcover if there were 

round for relief on a new head of equity, and on the teſtimony, 


* 


Kenne there was mor ñ 
The court have the leſs difficulty in admitting the proofs on 
the preſent occafion, fince Norvell was ſuffered to temain in 


Poſſeſſion of the ſtaves, two years, as appears from the Written 


papers ; and this being contrary to the ordinary effect of a fate, 
gives an impreſſion of a truſt of ſome kind, between the parties, 
and admits the introduction of evidence to explain that truſt. 
The next objection is to the length of time. It is contend- 
ed that after 20 years, the Chancellor will not admit a redemp- 
tion of lands, where the mortgagee is in Polen, are 
that poſſeſſion the entry is taken away, an an ejectment barre! 2 


From hence it is argued, that, by analogy to this principle, 
the redemption of mortgaged flaves after 5 years would be refuſ= _ 
ec that being the length of time allowed for commencing an 


ation of detinue or trover.. 


The firſt anſwer to this argument is, that If this were ebe 
cake of an action of detinue upon a legal title, it would not by 


lacred by the a& of limitations. OT TG 


4” 


* 
hes 
2 


« had notzee perſanaliyj; that they had notice by their agent, and 


liged to recur to him, any more than 
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| Mr. Johnſon proves, thati in 1776 or 1772, Mr. Roſs acknow. 
ledged-to him, that Mr. Norvell had aright to redeem, on pay- 
ment of principal and intereſt at any time. This acknowledg. 
ment of title in Norvell, was ſufficient to diſcharge the caſe 
from the preceding lapſe of time. The tender was in 1778.— 
Now take both extremes, — the conveyance in 1770, and the 
tetender in 1778, is eight years; from which deduct the four 
| years diſallowed in the computation of time by the act of 1777, 
and the party will come within the 5 years. — Again, take one 
extreme and reject the other, and he will have brought his ſuit 

within a time far ſhort it. 

It is laid down in Ld. Ray. 289 that the act of liehitacions. f is 
not to be taken by conſtruction, but the poſſeſſion muſt be 
clearly ftated, to ſhew a party entitled to it. | 

But 2dly we doubt, whether the time mentioned in the ſta- 
We havin . is the true rule of barring the redemption. 

As to lands, 20 years poſſeſſion takes away t Ta e entry, and of M wh 

_ - courſe bars 5 eje ment. But what then? It does not bar of 
other remedies to recover the land, fince longer periods are al- hay 
lowed to commence. various writs. of right. It would ſeem | tio: 
e that this is not the true ground upon which to WY oth 
the rule which has been mentioned. ed. 

A more correct principle would ſeem to bp, that after 20 i 

ya; a dereliction of the right of redeeming ought to be pre- Ch 
Jumed, as a debt due by bond or even a judgment is preſumed libe 
paid if that length of time has elapſed without payment of inte- red 
reſt, or ſome acknowledgment which may repel the preſumpti- = 

on. If this be the proper principle, it extends as well to ſlaves 

as to lands, and the Court of Chancery adopted that as the rule 

ini the caſe of Roſe and Dade, and allowed 2 redemption of 
ſlaves after five, but within n years. "This I underſtood 

was approved of by the bar. | 

However, the period of twenty years; tho gevefzny fixed 
upon as that within which a redemption. may. be permitted, 

is ſometimes departed from, and a redemption allowed upon 
equitable circumftances, after a much longer time: for | 
Jay, We are taught by the language of 'Chaticelſots, | that 

| no time for be rr rms can Sug limited. Ie is a cafe, not 195 
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A demurrer was over-ruled as tha mortgage of 60 years old, 
upon the allegation of an agreement, that the mortgagee ſhould 
enter and hold 'till he was ſatisfied, which was compared to a 
Welſh mortgage. FAS 416. However the Seh rule 
was 20 years, | 
In recurring to the principles and nature of mortgages, we 


or THE YEAR 


are told, they were borrowed from the civil law. They had their 


pignus, where the pledge was delivered into the polleſſion 
of the creditor; and their hypotheca, where the debtor re- 
mained in poſſeſſion; but no time for redemption appears in 
either caſe to have been limited. But in the former caſe, | the 
; 1 might bring his «&is pignoritia, and in the latter, his 
„ hypothecaria, and on ſentence, he was permitted to ſel] W 
uſe de pledge as his own property, anſwering to our bills of 
forecloſuxe. 

This itmentioned | in anſwer to the objection, on the part of 
Mr. Roſs, that he was riſking the lives of thoſe flaves, 
whilſt he was at the expence of raiſing and i improving the iſſue 
of them for another. This riſk and inconvenience, he might 
have put an end to, at any time, by a bill to compel a redemp- 
tion of forecloſure; this caſe is a common one, and in moſt 
others, more ſlaves have been. raiſed, and decreed to be deliver- 
ed after a much longer time. 

The decree muſt be affirmed, and remitted to the Court of 
Chancery to have the account of the profits taken, wherein a 
liberal allowance will no doubt be made, for the expences incur- 
Va in e the kate, ae Hy FH, to be one.” 
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| OXLEY & HANCOCK. ** 
le the year 1783, Oxley and Hd merchants i in | Great 


| 0x6 222 3 2 1 —— Wan 6 _ 


Britain, appointed Richard Ponſonby their agent in this 
ountry, authorifing him to-purchaſe tobacco for them on Po- 
towmack river, and to draw bills of exchange upon them to 
enable him to make the purchaſes. On the 3iſt of December 
1783, they write to Ponſonby as follows, 5 we will take care 
«to give due honor to thy bills as they oh bi lon their letter 
0 $ ATC ma- 

Fa WE hy February "754 Oy: write thy bills on u 257 
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ee ny of them now in courſe of payment, and we have receives we 
cc no tobacco but what came by the Peace and Plenty, &c. the ap! 
being in adyance, beſides payment of the duties, makes it 
< inconvenient... We mult beg of thee in future to avoid, if 17 
cc poſſible drawing bills till the ſhip with the tobacco is ready, thi 
« as we may then have a better chance of being in caſh before b1, 
< they ts, but we do not mean to limit thee to any fixed Ml © 
“ plan, wiſhing thee to act as nearly in eonformity thereto as W bet 
« circumſtances will admit.” On the 21ſt of February 1784, we 
they write him thus, © we duly honored thy bills as they have 
c appeared, many of which are paid, and we have made nothing the 
te of the tobacc> as there has been no demend for that article ©! 
ce lately, for which reaſon we requeſt that thou wilt endeavour MW © : 
e in future not to draw any bills till the ſhip is ready to fail.” 
In their letter to him of the 19th of March 1784 they point out 
the neceſſity of his being cautious in advancing money for to- 
bacco and conclude with ſaying “c and the bills becoming due 
© before the arrival of tobacco mult be obviated if poſſible. We 
be think no money ſhould be paid, till the ſhip is ready to fail, MW £51 
ce which would be the means of expediting the lading of her, W © : 
ce we juſt drop theſe hints for thy government, having no doubt WM 
cc of thy acting in the beſt manner for our intereſt—on the © 1 
ce 18thof May 1784, they fay, © the ſeveral bills mentioned in * 
c your letters of the 20th and 22d of March will meet due the 
cc honor,” In their letter of the 27th of M rch 1784, they MW the 
write, that they ſhall endeavour to Hare: Th of 400 or 500 to 
hogſheads to be in the Cheſapeake about Auguſt, and wiſhing “ 
that Ponſonby may by that time have a full cargo for her. On the 
1th of April following, they inform Ponſonby that they bad “ 
Chartered the Snow Lady Johnſon, then ready to fail for W ©! 
Quebeck, and to be at St. Mary's by the 1ſt of September, Ka 
ce if ſhe fails, it is to be at the option of us or our agents to ac- 
te cept or refuſe her; from this early notice we hape the tobac- MW 
cc co will be ready to load her. On the 29th of September i © 
1784, they write, “ we hope the Lady Johnſon will get load. W In 
& ed and haye no doubt of thy beſt endeavours—all thy bills, as fel 
be adviſed will be regularly paid; this is again repeated in Oc. ini 
-  * tober and November, Ponſonby not having a cargo engaged ye! 
for the Lady Johnſon, and without any expectation of being WF a5 
able to procure one on conſignment, by the time of her arrival, | 
determined to purchaſe, and did actually purchaſe about 500 to. 
hogſheads in order to load her. To enable him to raiſe monie) an 
ſox this purpoſe, he drew hills on Oxley and Hancock, which, 
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were either paid away for the tobacco or ſold for caſn, and that 


„ Se - 


Ws, vil Tay thee un aſing 
a large quantity, of tobacco to compleat her loading; tis is a 
&* plan we do not approve, as we never intended to be pure 


c fers on our own account, ſo we by no means wiſh thee to 


c adventure largely, or, indeed in any degree {eſpecially when 
<« jt-muft be attended with a Certain loſs) to promote our inter- 


< eſt; our original intention when we accepted thy agency was 


e ſolely for thee to procure us conſignments from the planters 


te and not for either of us to be concerned on our on accounts. 
6 This muſt be highly diſadvantageous in the preſent ſtate of the 
< trade, and though in this inſtance the Joſs whatever it may 


„be, will fall upon thyſelf, yet it will give us pain, &c.“ 
they add that there was no neceſſity of taking up the veſſel, as 
the captain would have taken in any quantity which was ready 
to be put on board, and conclude thus What we are now 


ſaying is not by way of blame, for we are well. ſatisfied of 
be thy acting intentionally for the beſt ; but we with our ſenti- 


e ments to be rightly underftood, for thy government in future; 
te that is, we are unwilling thee ſhould ſhip any tobacco either 
« on our account, or thy own, except in the latter caſe a few . 


<« hogſheads now and then. We with not to have any tobacco 


'* ſhipped,” except ſuch as may be conſigned to our addreſs, nor 


«is it our intention to honor any bills, but on their account. 
In a letter dated December the iſt, 1784, they expreſs them- 
ſelves diſſatisſied with his preſent mode of doing buſineſs,” and 
inſorm him, that they have authoriſed Haxall and Weſt to in- 
veſtigate his tranſactions, and either to put them in ſuch a train 


as in future to be conſiſtent with their intentions, or finally to 


cloſe them; that they are pleaſed with his diligence, but wiſh 


to prevent. his becoming a purchaſer and ſpeculator, to ſo large 


4 . 
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5 On the 14th of January 1785, after expreſſing their ſurpriſe 
to find the cargo of the Lady Johnſon (except a few hogſheads) 


Mhipped on his, the ſaid Ponſonby's own account. They write 
thus, «© notwithſtanding thou haſt acted in this ſtrange mannet, 
* we ſhall uſe every exertion in our power to make the matter as 
« little injurious to thee as poſſible, and hope we ſhall be enabled 
« to pay a great part of thy bills; we ſhall accept no more of thy 
ce Jrawing, and deſire a ſtate of thy account, that all tranſacti- 
ons between us may ceaſe, We ſhall guard our correſpon- 
s dents againſt any dependenee they may have in our accepting 
« thy. bills; we muſt however, confeſs, that except this ſtrange 
ng oy of procedure we were perfectly, ſatisfied with thy ma- 
WY 


e nagement, we will do every thing we can to prevent any of 
*« thy bills going back, under a perſuaſion that there will no 
„„ VVV 7 


To recover the amount of the bills drawn by Ponſonby on 
Oxley and Hancock and which they had proteſted, the holders of 
them filed their bill inequity in the county Courtof Fairfax againſt 
the ſaid Oxley and Hancock, Ponſonby, and ſundry others who I riſe 
were indebted to Oxley and Hancock, in this ſtate, praying tooth 


| - condemn in the hands of the latter ſo much of the debts due * 


from them, as would ſatisfy the amount of the bills ſo proteſted. app 
The defendants Oxley and Hancock filed their anſwer, and 
alledged that Ponſonby had been employed early in the year = 
1783, by Roberts their partner, to procure conſignments for in 
Roberts, Oxley and Hancock. That the letters of Roberts, 


| rs. 
as well as of theſe defendants after Roberts retired from the co- 75 
pPauartnery (which happened ſometime in Autumn 1983) were ane 


never intended to confer on him greater powers than thoſe of 79 
foleciting and procuring conſignments from the planters, and of 
advancing to them certain ſums of money for tobacco atually tra 


 \ Fonjigned, That to enable him to make thoſe advances he uſu- I buf 


ally drew bills upon them, which, whenever they appeared to be 
drawn for theſe purpoſes, they accepted, notwithitanding  Pon- 

ſonby was never authoriſed to draw them. That the above 1 
quotations from their letters were written in anſwer to letters tha 
from Ponſonby ſpecifying particular bills which he had drawn. ing 
That the bills in queſtion were drawn to enable Ponſonby to 4 

pay for tobacco purchaſed on his own accounnt. 


ye cauſe being removed by certiorart into the High Court ha 
C.. Chancery, fund dry depoſitions were taken, many af which I thi 
2 „ 
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| why ſolicited tobacco conſignments, to appoirit agents in this 


or THE y EAR 151. 1 
prove that it was che general cuſtom of the Engliſh Sutin 


country for that purpoſe, with power to make advances.to the 
planters, and to draw bills on their principals to enable them | 
to do this —that without ſuch powers being veſted in their fac- 
tors here, the buſineſs. could not have been carried on. II 

Ponſonby was generally conſidered as poflefling thoſe powers, 


and without the ſanction of ſuch an opinion, could not have fold | 


his bills. There are other witneſſes who declare that they did 
not conceive that Ponſonby was authoriſed to draw bills on 
Oxley and Hancock. Leake, one of their agents for ſoliciting 
tobacco conſignments, ſwears that he never conceived that he 
was Cloathed with ſuch a power. It is ſtated in the anſwer and 
proved by the depoſition of Mr. Weſt, that Weft and Haxall 
of Baltimore were the agents and attorneys in fact of Oxley and 
Hancock in the ſtates of Mayland⸗ and Virginia, and had a poW. 
er of general ſuperintendance over their buſineſs in thoſe ſtates. - 
Weſt depoſes that he never conſidered Ponſonby as being autho- 


riſed to "draw bills, and expreſſed this opinion generally to 


others. 6 
The court ak the bill from which decree the Ge ac | 


appealed. | bog 


THE PRESIDENT Kliveted 955 50 of the" outs.” | 

Agents may be cloathed either with general, or ſpecial hows. 
ers.—rift, - A general agent do every thing which the 
principal may. Pewers of ah Out are not e Lond | 
and none ſuch appear in the preſent caſe. - . 4 
Ad, Of the ſeco od ſort are agents limited as to che 4 
or the buſineſs to be done, and left at large as to the 
tranſacting it. For example. Ponſonby was limited to che 
buſineſs of procuring conſignments of tobacco to his principals, 
and of loading their ſhips; but he might be left to his own diſ- 
cretion as to the mode of conducting that buſineſs. 

If a particular mode is not preſcribed by the original power, 
that which the agent may adopt, the principal may, by approv-" 
ing, fanctify, and give to it equal validity as LY it 20 9 85 2. 
part of the original authority, _ 

If in conſequence of a notorious ageney 0 hes. nt is in the 
habit of Law, bills, and the principal in the habit of paying 
them, this is 25 an affirmance of his power to draw, that 2 


purchaſer of his bills, has a right to expect payment of them : 


by the principal, and if refuſe, he may coerce it. 


} 5 RY 5 1 
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Theſe, 1 hold to by clear. 3 of law... They exclude 
however, the idea of colluſion between the bill holder and the 
agent, to abuſe the powers confided by the principal. Such 4 
circumſtance” would defeat the bill holder in his tet to 
charge the principal. : 

The great bulk of the 9725 8 ED Britain IH 4h, 
country has been principally conducted by factorage. The 
oſtenſible object of that 39 5 was prima facie, the better of, 
foreign merchandiſe for native commodities. * | 


xperience,. however, ſoon proved, that | money Pha be 5 | 


vanced t6 the planters, and this neceſſity introduced a cuſtom 
generally practiſed by the factors of drawing bills upon their 
principals, to enable them to make thoſe advances. ; The mode, 
of doing this was various; ſometimes the factor prevailed upon 
the planter to wait until the meeting of the merchants, at which 
time he would draw for as much as was neceſſary for his purpo- 
ſes a others would procure a Kind of banker, © advance the 
money 2s they wanted it, and take their bills at the meeting of 
the merchants: whilit others Who could not ſucceed by either 
of thoſe modes were obliged to draw bills at once to enable them, 
by ſale of them, to make ad vances as the tobacco was purchaſed, 
never before heard it doubted, but that the principal was. 
bound to accept and pay thoſe bills; however the factor might 
have miſapplied the money which they produced. If any caſe 
has been ptherwiſe determined, it muſt have. raceede from 
ſome proof of notice of a revocation of the ors Poppe or. 
; of ſome colluſion between him and the bill holder. ; 
Alarm of danger to the fortunes of all principals bas been 
founded, if this doctrine ſhould prevail. The anſwer i 15 a ſhort 
one. This danger ſhould be contemplated at the time the 
power is given, and not when it has been exerciſed, and many 
innocent men thereby drawn in, to advance Ty; 8 on 
the faith of an open and notorious agency. OR 
In this caſe, it appears that the appellees / wete "Warned of the 
danger and conſequences of the agency exerciſed by Fopiog- 
by, io early as the fall of 178; 35 but they {fill went on. 
It is unneceſſary to travel over the particular correſpe LES 
between Ponſonby and his principals, - Though in eit an · 


ſwer they fay that Ponſonby derived his power not from them 
but 'from Roberts their former partner, yet they not only 
confirm that appointment in a letter of the 12th of December 
1783.7 but in their circular letter of 5 314. preceding, they 
the letter of Roberts, | 


had baced their ſignatures or firms to the 


3 > \ 
4 We 
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and theſe letters were tranſmitted to denen as their agent. 
The correſpondence between Smith and Oxley and Hancock 
is very ſtrong evidence to prove the credit which they were 
diſpo ed to attach to en bills; for though Smith is an 
intereſted. witneſs, aid therefore, as to facts which he may re- 
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late, is not to be regarded, yet tlie correſpondence to which, in his 


depoſition, he refers, ſpeaks for itſelf, In his letter of September 
1783 he writes, that Ponſonby had applied to him to endorſe 
his bills on them to get money to advance to the ſhippers, and 
that he had endorſed one: In anſwer to this letter, they thank 
Smith. for his aſſiſtance to Ponſonby, whaſe bil oh © 

they ſay, © will meet due honor; a general expreſſion, not 
confined to the particular · bill which Smith had endorſed, but 
to Ponſonby's bills generally. This too, was in the infancy 
of this agency, when” Ponſonby's power to draw was not ſo no- 
torious, and an endorſer was requifed; but when this letter 


was received, and Ponſonby's bills were uniformly paid, he e 


quired a ctedit for them, which afterwards gave them currency 


them, 


without an endorſer. This continued without interruption. 5 


till the fall of 1784, when the preſent bills were drawn. 


It is fald; that Ponſonby, changed his agency from that of | 


procuring eonſignments ' of tobacco from others, to that of pur- 
chaſing this article for hiinſelf, and conſigniug it to his prin- 


| eipals ; which-not veing authoriſed by them, they were not 
bound to pay his bills dra | | 


wn on that account. 


This brings ustocheafr of the Lady Jylinfor, Let ir bs | 


conſidered as between Oxley and Hancock, and Ponſonby. 
On- the 27th of March 1784 they apprize him of their intention 
to charter a ſhip of 400 or 509 hogſheads, to be in the Cheſapeak 
about Auguſt, and wiſh that a cargo may by that tinie be pro- 
tured for Fern April; they name the ſhip in queſtion, and 
lay, ſhe is to be at St. Mary's by the iſt of September 1 if ſhe 


fail, to be at their option or that of their .agents,. to accept or 


the tobacco ibill be ready to load her.” 


appears, that he was not to wait her arrival, but to procure 
her pacing in the mean time, and that he was alſo entruſted 
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with a diſcretionary power of taking her up or not, in caſe he 
did not arrive in time. She arrived on the 10th of September 
He did take her up, and loaded her with tobacco Conſigned 

to them, but chiefly putchaſed by himſelf, and ſhipped. on his 


own account: . 
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rom theſe letters it 


* 


john Chinn 


*. 
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Upon a correct view of this tranſaction, it Would bo doubt. 
ful, were this a queſtion merely between them and Ponſonby, 
Whether he was not ſtrictly within the limits of his agency : 

the hazard of lofs by the purchaſe was his, not theirs: the only 
difference being, chat they thereby truſted him for their advance, 
Inſtead of many ; and loſt the opportunity, which that advance 
would have afforded, of engaging many future correſpondents, 
In their letter of November 30th 1784, with full informati- 


on before them, of what he had done, they ſeem to confirm i it, 


but forbid its being repeated. 
But let the queſtion, as between thoſe parties, tand as it may, 


ä in what light is it to be viewed as it reſpects the bill-holders 
They found him loading this ſhip, as he had before loaded 


others; ſelling bills as — had been accuſtomed to do, to raiſe 
money for the purpoſes of that buſineſs; they purchaſed his 
bills as uſual, and- were not concerned in the enquiry, whether 


: be 1 that 1 money in making advances to others, or in pur- 


aling tobacco to conſign on his own account. 

n the whole, we are of opinion, that Oxley and Han- 
cock are liable to the plaintiffs, for the amount of the proteſted 
bills, with Intereſt and ſuch legal damages as they have a 
Ba a to Pay in SORE © 5 ſuch . e 
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be 
1 „ _ againſt 85 | 4 | 1 
5 o w. N N 4 N's Exncurons. 
1 * Als, weas an ation of debt, bi zubhr i 


1 of Northumberland, by the appellees againſt the appellant. 
A ea ent jadgment being confirmed at the rules held in the 


clerk's office; the appellant moved the court for leave to {et it 
; W and to file «ples! in the following words, viz. „ He de- 


feds the force, injury, and damages, When aud where &c. 


And fays the plaintiffs ought not to have or maintain their 
«Said 2 againſt hin,” becauſe he ſays, that, he the ſaid de- 


ce fendant 5 e day of May 1 81, at the county 
4 ge, was ready and then et there offered to pay to the faid 
Mons of the executors) ic the ſum of £ 535 Vir- 


nia currency, the ſum proanled, i in the bill obligatory in the 
; 55 n 


* 
3 
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loubt. WM © {aid declaration, mentioned to be paid as a juſt and riggiggl ſum, 
onby, “ together with all intereſt "due thereon, and the faid John 
MM < Chinn then and there refuſed to receive the fame, or any part 
> only « thereof, in diſcharge of the ſaid bill qbligatory; and the faid 
ance, I defendant on the fame de and year nec, was Tops 
vance dy, and at all times after was ready, and yet is ready, to pay. 
« to the ſaid plaintiffs, the ſaid ſum of money, in the faid bit 

mati: © mentioned, as a principal ſum afſumed, With all intereſt on 
m it, i © the fame day and year laſt aboye mentioned due thereon, and 
(the faine here brings into Court ready to be paid to the faid- 
may, plaintiffs, if they will accept the ſame, and this &c.” 

On the motion of the plaintiffs, the Court refuſed to admit 
oaded I the defendant to plead ſuch aplea, beauſe it was then too late, being 
raiſe after office- judgment confirmed: adly, becauſe it appears to 
the Court, that the money, brought into court, is what Was 
ether once paper money, but is not now money, under any deſeription. 
| Judgment, for the debt in the declaration mentioned to be 
E diſcharged by the payment of /53 with legal intereſt from the 
Han- 24th of Auguſt 1769 till the 24th of Augift 1789 and coſts, 


** 4 


efted | From this judgment the defendant appealed, © 
been THE PRESIDENT delivered the opinion of the Court. 
| There are two points to be conſidered. in this caſe. It, 


N vhether an office: judgment can be ſęt aſide, in order fo let in the 
I plea of tender: & 2dly, Whether it ought to have been ſet aſide | 


upon this particular. plea,” in the form ia which it was offered 
The firſt point depends upon the correct expoſition. of the 
18th ſeckten of the Bini Court law. which delares, "that 


n 


as were uſed in the old act of 1753, for eſtabliſning the Ge. | 
neral Court; under which, the beate of that court was very 
liberal, in allowing a defendant to plead that, Which did not make 
an iſſue but required ſubſequent pleadings, provided the real ' 
jultice of the cafe, and not an intended delay, „„ pro- 
moted. This is unavoidable in caſes of bonds with collateral 
condition, where the defendant cannot plead to iſſue. This is 
alo agreeable to the principle laid down by lord Holt in 5 28 


of 
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622. . «© That tho? a judgment be ever ſo . entered, it 
“e ſhall be ſet aſide at any time on payment of colts, ſo as the 
ce plaintiff does not loſe a trial.” 
conſtituting the General Court, are the ſame as thoſe uſed in 
the old law. What has been the practice under this law, Ido 
Not know, 

A difficulty ariſes _ bee to the plea of tender, not only 
from its not making an iſſue; but as that neceſſar part of it, 
of having been always ready, is faid to be inconſiſtent with his 
taking an imparlance, and in this caſe with his failing to ap- 
pear and plead. 

I confeſs that I cannot diſcoyer : any ſound reaſon for this dor- 


trine. An imparlance is intended to gain information of the 


real ſubje& of the ſuit, which when the defendant finds to. be 
for a debt which he had tendered, he may know he” has 
always been ready to pay it. Nor do 1 fee clearly what it 
meant by the plaintiff's granting an imparlance, which, -the 
books fay, ſhall preglude him from the objection, 


However that may be, a judgment by default, ſince it may | 


be entered for want of fpecial bail under the act of Aſſembly, 


which the defendant may not have it in his power to give, does 


not imply a tardineſs, as an imparlance does; nor make the 
reaſoning, (ſuch as it is) which rules in that caſe, apply in this. 
I find in a book entitled Practice in common pleas in the 
time of king William,” page 134 this caſe. After a rule for 
time to plead an iſſuable plea, a plea of tender and refuſal was 
offered, but the plaintiff ſigned judgment, which was held good, 
ſuch a plea not being conſidered as an iſſuable plea, This is a 
ſtrong and pointed-caſe—but in Stra. 836 and 1 £4. Ray. 254, 
a plea. of tender and refuſal is conſidered to be an ifſuable plea. 
Conſidering the circumſtances. of this country, and the 
diſperſed fituation of the attornies and their clients, 


ſeems to require a relaxation in theſe rules of practice, It would 
| ſeem to me proper to allow a diſcretion in the judges to admit 
any plea which appears neceſſary for the defendants defence, and 
only to reſort to the ara of the” rule where delay appears t to 
be intended. 

However, it is unneceſſary to decide this point in the . 
ſince the court is of 8 5 chat upon the ſecond point, the plea 
was properly diſallowed. 

The plea is bad in form for the following akin. 1ſt, That 
the Py, of the tender is left blank — 2d, Inſtead of computin þ 
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the intereſt to that day, adding it to the principal, and ſaying,” 
that he offered a ſum certain—He' pleads that he offered the | 
principal 53, and all intereſt due thereon. ko . 


zdly, The plea is, always ready from the time of the tender, 


which was 12 years after the day when the money was payable, 
inſtead of pleading 'it from the time when payment ſhould have, _ 
been made. 1 Ld. Ray. 254. But the plaintiff might have. _ 
demurred, for. theſe cauſes, and of courſe the want of form 

in the plea did not afford a ſufficient cauſe for rejecting it. 


* 


But the ground upon which the plea was refuſed, we confider 


* 


, 


to be a proper one it was, that the paper brought into court, 


” 


was not money then, . 


A plea of tender offered at any time at rules or in court, ought: 


not to be received, unleſs the money tendered accompanies it; 
if it do not, the plaintiff may ſign judgment 2 Barn. 296, 


it muſt be money, current at that time, othet᷑ wiſe it is not monex 


IS 


at all, There was no paper current as money in April 179, 
when this plea was offered. 45 ff. 
This is a caſe, where a ſort of money was declared by lar 
to be a legal tender and which during the period of its legal ex- 

iſtence was tendered, but its currency ceaſed before the plea 

pleaded. In this reſpect, the caſe ſtruck me, upon the former 
argument, to be uncommon in its nature, and worthy of mature 
conſideration; fince upon legal principles, ſuch tender ought to 
be ſupported, whether the law accorded with juſtice and policy, - 


> 


or not. It occurred to me at that time, that the plex ought ts 


ſtate the ſort of money tendered, that the defendant was always 
ready to pay that very money, Which he brings into court, Then 
upon a demurrer, which would admit the fact, it mig be de- 
cided upon the law at the time of the tender, independent of che 
ſubſequent alteration in its nature and curreney. Since the for- 


mer argument, I have looked into tlie caſes upon this ſubject, and: 


found a quotation in Viners a bridgment, xx. 177, from Davis's 
Rep. 28, and Dy. 822, which ſeems appoſite to that opinion. 
In debt on a bond for {24 payable at two inſtallments== 
Defendant pleads, that op the day when the firſt inſtallment 
became due, a certain money called Pollards was current in Heu 
of iterling, and that on that day he tendered a moiety of the debt 
in the ſaid money called Pollards which the plaintiff refuſed 
to accept, and that he is uncore priſti &c. and brings it into 
Court; and becauſe the plaintiff did not deny it, it was 
awarded that he recover one moiety in Pollards, and the 
other in pure ſterling. So in the caſe of a fall in the value. _ 
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of ſhillings, a tender of them was ſpecially pleaded, and the 
ſhillings were brought into Court, and the plaintiff obliged 
ges or colts. Davis 27. „ 

If Wades caſe 5 Refs. 114, does not apply, becauſe the 
Spaniſh money was current by proclamation, and beſides, 


toaccept them, at the value when tendered, without dama- 


— 


and tendered. 


When che tender was objected to, Engliſh money was procured 
"The preſent plea makes no particular caſe, it alledges a 


tender of money generally, and that the defendant was always 


ready'to pay the /aid Jum of money, [not the ſaid bind of moneys) 
and brings it into Court. It was therefore incumbent upon. 


that time, which the paper bills were not. 


the deſendant to bring into Court that which was money at 
Tpbe judgment therefore muſt be affirmed; it is entered 


— 


Wrong in Ropping intereſt at the end of 20 years: but this is not 
it had been rightly entered, the defengan 


material, ſince if it had bee 
might pay the penalty and coſts, 
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I this cale, the following points were reſolyed by the court. 


ist, That money, directed by will to be laid out in the 
purchaſe of ſlaves, and to be annexed to lands deviſed in tail 


the ſame will, are tobe conſidered as ſlaves, and will paſs with 


* 


reverſion, and afterwards marrying, and dying before the de- 


termination of the particular eſtate, the right veſts in the 
huſband.— The preſident ſtated, that this was the con- 
ſtant deciſien. of. the old General Court from the year 1753 to 


9 


the revolution, and has ſince been confirmed in this Court in 


it had become. a fixed and ſettled rule of property. 
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- ,28. A feme ſole, being entitled to ſlaves in remainder or 


the cafes of Sneed ur. Drummond, and Hord vs, Upſhaw, that 
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| BRAXTON, Executor of eren, 3 


„ e 
WINSLOW &c: ſurviving gate of 8 
1  Hlvania. Cay. c 


"HIS was: an 00 of debt, brought upon an an 1 
bond agaiftit the ſecurities | in the bond, under an act of 
aſſembly, to ſubject them to the payment of a bill of exchange. 
The 15 of cxchange: was drawn by John Spotswood, for 
£344: ſterling, in favor of N. W. Dandridge, who, 
it to Benjamin Waller, (the relator in the preſent action,) and 
was returned under proteſt. The drawer in the mean time 
had died, and appointed Bernard Moore his executor : and the 
ſuit was inſtituted upon the bond, at the inſtance of the endor- 
ſee, againſt Moore's ſecurities without his having previouſly | 
obtained a judgment againſt Moore the executor, It came into 
the Court of Appeals by writ of error, from the General Court. 
After oyer of the bond and condition, the defendants. pleaded 
conditions performed. The replication traverſes, the plea, and 
charges a breach in not having adminiſtered. according to law, 
in this, that the ſaid John Spotswood had drawn a bill of ex- 
change payable to N. W. ee who had endorſed it to 
Waller; that it was proteſted, of which proteſt, Bernard. 
Moore, the executor, had notice, but had not paid it; having 
paid debts. of inferior Unity after ſuch notice, and. waſted the 
alletts. Defendants Tejoin by proteſtation, &c. and that Moore 
had not waſted the aſſetts. At the trial, one witneſs was en 
amined, and the depoſition of another read, as to the fact in 
iſſue: to Which evidence there was a eee br ſtating the 
whole facts which proved the waſte. 

The jury found that there was £1 114, due to Waller, the 
indorſce, upon the bill of exchange aforeſaid, and that Moore 
the executor had waſted the aſſetts; and afleſſed the plaintiffs 
damages to one penny: and upon argument, the demurrer was 
over-ruled by the court, and the judgment entered up for the 
ander, of the bond, to be diſcharged by the-payment of 4 I x 14, 2? 
according to the finding of the jury, as to this breach. ; 

By the Court. In this caſe two queſtions. are made at the | 
bar 9 the counſel for the plaintiff in error. rs 
it. Whether an action could be at all maintained -upots 
the executors bond for the benefit of a creditor. 2 | 
ad. 
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£ ads Whether 1 action can be nad 1 a judg⸗ 
ment firſt had by the plaintiff againſt the reprefentatives of the 
. or and an execution and return of Nulla bona? 


32 


> 
oh 


The firft is in truth no queſtion: 
ticular direction of the act of 1748. No leſs than ten 


This bond is Glen * 


ions of that act are attentive to the teſtators eſtate, for the 89 


nefit of wives, legatees; next of kin, and creditors ; ; and one of 
that this bond may be put in 
de in. 

favor- 


them declares in expreſs words, 
ſuit for their benefit, Of all thoſe; whoſe rights may 
volved in a teſtators eſtate, a creditor is the moſt to 


ed: his demand is ex debito fuſtitiæ; and it would be Arle to 
fay; that a ſection of an act, which gives a new remedy to 


this favored claſs by expreſs words, Was inſerted in the act for 
But an analogy is drawn from the St. 22 and 23 


no purpoſe. 


Charles 4: and authorities are cited to ſhaw that the preſent 


action was in no wiſe maintainahle. 
rities are contradictory, 


But moſt of theſe autho- 
and therefore deſerve no credit: though 


in truth the lateſt aut otity, that from Douglas, is expreſlly i in 
point that ſuch an action is maintainable under that ſtatute. 
But beſides, our act of aſſembly differs from the Engliſh ſtatute. 


It was argued, that great inconvenience might ariſe from couns 
That argument cuts both Ways. 


tenancing ſuch actions. 


Greater inconvenience would T ariſe if ſuch an action 
could not be maintained; But ſuppoſe the inconvenience on 


It is a rule of conſtruction: that where a ſtatute is ambigu 
worded, Courts will be governed by argu 


both ſides equal; then inconvenience is no ground of deciſion. 


ſly 


ments drawh fron 


inconvenienèe: and will purſue the equity of the cafe ang 


under the ſtatute: but, in this act, there is not one ambi 
word. The true queſtion then is, has the felatot 
i brought himſelf within the act? o 
pear from the record, that he is à party 


aller 


rin other words, does it ap- 
injured within the 


words and meaning of the . Anat who claims as à credi- 
tor, and means to take the benefit of this act, muſt ſhew him- 
ſelf to be a creditor; that the teſtator left aſletts; ; that they c 728 


to the hands of the executor; that there was a ſufficiency. 
1 his demand, or ſo much thereof e paying debt 


hi 


a higher. dignity; and that the executor has waſted the aſſetts. 


Without this concurrence, there is no injury done him. 


An attempt was nrade at the bar to ſhevr that the paying 


-- debts of an inferior dignity firſt, was of itſelf a devaſtauit; and 


that a devaſlavit for ever fo triffing 2 ſum, renders the executor 
liable to che . demand, «lrhough _ 9 che twentieth 


. 
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part 3 Al to Dun But edit? Benn 
ties warrant this doctrine: for ſurely if there be a ſufficieney of 
aſſetts, it is of no conſequence in whatorder they are paid. But 
the perſon who:megans to make uſe of this act, muſt ſhew him- 
ſelf to be a creditor Ir the ufual courſe of EN It is not enou 
to produce a mere document of, a debt; he muſt firſt inſtitute a 
ſuir againſt the executor or adminiſtrator; becauſe it is, in the 
firſt inſtance, a diſpute between creditor and debtor whether, or 5 
no, à debt actually exiſt? 4 diſpi {21 which the” ſecurities to 
ſuch a bond, who are ſtrangers to the contract, are by no means 
competent to manage. It 15'a principle of univerſal law that 
both parties ſhall be heard; Let us put this caſe : fuppoſe A 
binds himſelf in a bond to pay B whatever Jum C owes him (B) 
now before a forfeiture is incurred by ſt not B. firſt prove 
by an a&tion at law the ſum that C- "Rudy bwes him? Mr. 
Waller therefore ought to have ſhewn by an action brought 
rainſt the łxecutot that he was a Treg 85 he ought to haye 
en by his action agalnſt Moore th bee that he had 
| committed A devaſtavit; àſuggeſtion c 0 A devaſtayit my be like 
ned to 4 criminal proſecution: and an exetutor ſhall. ot be 
preſurhed. guilty of a devaſtavit, till it is ufd againſt him by 
1 verdia:” It may be objected, that che act does not preſcribe 
that a' creditor RAT not go a amt the ſecurities in the firſt in- 
ſtance; and terte this action was well brought; to Which 
this atiſwer prefents itſelf; 'that'it is an eſtablithed principle of - 
conſtruQtion,, that Wikre" A ſtatüte as gien a new: remedy, 
without pointing out the mode in Which this remedy is to be 
ittained, the Tules, of the 3 law, and: the practice of ihe 
Gurts, Founded upon the reaſon e of the 1 mall e 
ere weare all of opinion that the ned of the Genes | 
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| ie EW RT from 2 ke, of N25 15 
N a ejectment. e e $, 
g cia Verdict, e Sir. W erkley, 5 Rs 
- OE Virgina (gran . Robert f Tow c the langs con- 2 
& tained Within a patent; bearing late Bad er: 21ſt 3669, 
| + whergot, the lands in quęſtion are a, Paths. lying within, 62 
S proprietory of. e's ern Neck, Which patent they 15 
ein cheſe words; 80 all, Kg, the patent is in tpe uſual form 
Sent 60 Ares of, | . in. conſideration of the. trapſpor- 
tation oi a number. ot — 1 72 the, e ad is abbreyia- 


thus, e Þ 


1 wh provided Kc. They 
e 20 of Aikembly —.— 8 in the year 17 55 e oY Ne 
act ſor cogfirming e N us ke gi ES rl ands 55 
Northera;Neck, eld under the right homas Lord 
Fairfax, baron of Cameron, in that 5 G r itain called 
Scotland.” Alſo the act paſſed in the year. 1748, entitled 
« An ad for confirming the grants made by his majeſty, within 
the bounds of the Northern Neck, as they are now eſtabliſhed.” 
“ That on the 13th of October 1669, Howlſen,. being {erzed of 
<< the lands contained in the aforeſaid patent, aſſigned and con- | 
c yeyed all the lands aforeſaid therein gontained, to John Alex- 1 
ander, by deed poll, recorded i in tafford court which they «K+ 
«alſo find in hec verb. * 
That John Alexander entered, and was ſeized and polleſſel 401 
c ag the law requires, and by a paper purporting to be his will, 1 ©. 7] 
« deviſed 500 aeres of the ſaid land to John Dry, 200 to Eli- 155 
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| «-zabeth Hoomes, and the reſidue: to his two ſons, Robert and AK 
„ Philip, and their heirs.” . | | 15 ; 
| of 38s. $2) BE AE he ; oe | 55 That | | 1 a . 
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e e e ce langs Neft Mi 
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Fc as the Jaw requires 
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ned, bei f 
1 5 2 te poſſeſted* 


there fo. made his will, 
) 03, whereby ke deviſed 
1 1 qiief Hon in fee ; 
1 the 11 5 in 5 50 8 
Ts * et — 1 0 
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1 Jo uns 55 98 
Poe left 1 two (ons. 


rles, whe ipteſtate aud without ve. J. 
40 1 r 15 ; Dy other 5 was, TE ofte! Ed Is 2805 
da re: 5 50 t ie land. in 4 e a. 5 5 | 
UNE ich happened ? 4 3.1 AvINg 
15 ho fous ns FR is, del ha Ge 9 5 N55 14 Uobters, 
72 5 then 1a 5 at by Ne ay Gated 1 in 7 e he. de- 
c My 15 gf 5 50 io 15 1 85 Jois and” da ghters, 
an 25 19D,. comp rehe 1 0 0 the d elc Crip- 
< tion, g 8 e cllce 1 Gu poke e 
«equally to be 12 8 in tail,” LR 
* 5 the ſaid John, and Fa Dt 


« queſt ion, LEE thereof ſeized; and f Po! ofle 5 


15 the. innit 15 ad Jang, 0 20 in 
e they, by a dee 
to. 
9 54 75 lumple:” 5 9 
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155 10 e San ition 'ahg esd are fo fou 
bY there w ere, 50 Er; rintail ed 10 join! vg, 165 ces 

pa gh e inquiſ 19 that no lines N 3 1 51 the, JUFOrs 0 

Es yed in their pfeſence—no conte eration paid fy the, £00 
co 5 Jar 8 eee Wes. fraudul Wh, . A ar 
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1 Theta an act + Alte ET paſtel,” Pr Sand "oe roy 10 
. allegt,,t for docking the.jntail of Gerard's part « of the faid 11 l 
e Was an undiyided moiety. of, the Hands in CPE ; that 
1 018 l of the Jaid: lands was ever made between the - 
C an d Gerard, or any. claiming ander chem“ 3 
IS 1 F t John being 19 ſeized and. poſfeſfes Gin his lifectime 
4 8505 to his fon Ch Charles His goes mojety of the ſaid Jand, 
& a delivered him the Poſſeſſon thereo f. That he die in 
40 1764, keg ilue Tix ſq ns of whom the fail Charles (leſor 
< of the pine} Was t Neg 9 eſt; nd 'by ..his v wilt made the 
5 210 of 1797 ber 17 e to. "hls laid ſor Charles. the 


queſt ion DY s following, clauſe. „e Alſo I give 
50 55 555 5 10 le! Ache ie him,; and he! 1 he 
1 5 


That che aj 


Bey 


ke Na "John, i in big l Rte convoy 


\-s t#&\7* 


1 8 effor. "fo. Pal of the ſand in ge 1 1 as lies 8 


„ lid l ke 4 füxvey annex 


„ "A $4ASE 


wo is by. e A it fade 
om the Pear” 1733 

. e an N as ſerved by "John 

= e of 5 100 AS WA 1 LB: 

tent, air he recovered a ju went in 1751, 

< Fo cominugt in po Aeon f ne 7 %, 

de Phat ames, 'Robertl n repre ot im by | 

2 Mas p jog into po 15 


grant by 1 7 
0 ien Aa etc e ene 
« "wi of Rich W Lg to hi OM, Ro 1 1 Fog 


n Fe 44 
p k 


: aſp Fe. 
. K 160 Within ke 


_ That the land in queſtion i is 1 

6 I gbertlars grants, and i if cc.“ 
e Di 

Wh ch 155 defendant a pealed. : 

The P RESIDENT. | 

bar to the ey of his verdidt 

is not. found to have'been 5 6 of Ub land In queſtion,” at the 


| And 
1 in 


7180751 


time of the grant 1 to Howie Accbfding to "hs feudal ſyſtem, 
the king was ſeized, of all the lads iff Virginia, as chief magit- 
N 3 whatever may! have been the practice in England, 


Jerzin 


{ 


ſtrict Court. gave judgment rh phate tom 


5 ny obj e Cd be ee | 
1 4.5 hyper 15, that/the'erown 


pag 


"I, 


15 the 


vir 


tit e c 
con 


decide 
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9 
"WM. . 
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rin in ie role 18 W ain in; aha country, 75 be ; ets 
is the ultimate gelt, abe god, Arhich a party in tracing hi title 
8 nd bs tengo. (1010 5H xt Ys oral: 2, of - 5 841 
ble was eib nrended, chat bz „the phtrim to Howſen, only 
mg = Jife paſſey; iveretbeingi in ig fad words of inheri- 
That, for want of à feal to the patent, this grant Was 
— bie by thę confirmation act of 1748, and of courſe, 
that the prior grant of Ne crown in .1668-to the proprietors of 
the 1 Neck, had deprived the crown of a right to make 
this grant to Howlen: — That the aſſignirent from Howſen to 
Alexander, « of all the land contained, i this patent, not ap- 
xaring to have ben eee He ent did not paſs the 
157 in queſtion.— Theſe a ee eee ſtrongly in- 
ſiſted upon by the appellant 5 and dea e all 
of them be controyetęedʒ yet they ma {ate ne in 
this caſe, and e 15 Will Ae Kae f — d 
u 166g Jo Alexan x entered, a ye pe Pf and 
15 Ae 5 Fe N of having kai ihe Was. 4 difletfor _ 
tle.- Was. 


fe 508 10 the, Nasen Neck, n Whom. the ti 


fd gab os} 


ſucce HON rom. 5 him. s continued Nu tdtty "down, : and each 
HET 1s un to have been ſeized Ang, «Þoffeſied EO the: ac 
Tequires, and ng, 5 y,of che prop ridtor's is ſtated, de latin, by 
them to the land the gran if- 17 Robertſon, 1 in 1730: For th 
1 is 2, olear 1 Ink ok meg ft 61 Years. found under 15 
Aer, e any entry in tlie ir meantime tg purge "the f- 
ſei in, lere term, Rot only fulbcent to give a title 
gjectment, . "bit to] g. writ 'of LN * Which" one wouly's a 
mit zz *enquiry into the Mere fight“! Tres 
Thi © June for tlie 1 abſer ved, "har che WIA 
was not. o found a as tc give a title; 5 75 being found: to 257 been 
e winter rupted. © 'By it t e anceſtors « f'the app pellee hong ſtated to 
il have been ſuecel;vel ſeized and poſfeſſet from. 1669 to; 1275 | 
_ and n interruption "Lt their own, ſar he 4 187 "As 
nd pears Dot "is fo be 8 as not having exiſted,” "Ros ® ade" 
2 Vene po ellion t have e betn pine wn pl AL 
m il The lee of, the "maxim, null tt Bod alan Hh Fi "hay 
| beep qutitioned, 'or rather the application of it to a cal e 


28 


Ig 
RS 


g | this where ik is reſorted to, to fupport a new grant to one cle 
vn tizen,, to the 3579 — 77 05 0 te YE poſſęſſor, 'for 
he eme defect in grant. But that either the reaſon of the rule 
mM, ex ends, or that. 60 t rule itlelf was ever applied to preſerve the 
if: title of a Jord, we "do not admit; and believe the appellants 
id, counſel was miſinformed, as to the point having been orherwile 


decided i in the old Genera . | | On 


245 


„„ 6 BALLTERN 


On this point: therefore, we affi xm the judgment, withou 
_ | gdecuding:onithe other po And me are happy im believing 
- that in eſtabliſhing 8 — * poſſeſſion, we accord with the 
: ſpirit, if not with the letter of the ſevetal laws paſſed knee fle 
aaf 171, for: ther protection of ſuch: u 3 
Aaoks en the e detto: n 
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Unis was an appeal from the Hh Gt of 
j he caſe Wa S this n 
72 5 "The appellee on Wilkes having purchaſed'ty 
155 „One of 400 and the other of 403 K res, , obta 15 5 
ach of them in June 1764. e e FOE : 
n 1768 Wilcox agreed With Donal ts fell Ht 1 
| 99 N of land for £125, but no 12 9 8 955 Fo 
- Wilcox being ab ut to gabe this ſtate, e prior to. 7 
_ placed in the hands of Donaldſon as much money as ol 
| An to difcharge. the arrears, of. SOT flien due a thi 
land, which Donaldſon promi ſeg' to to fir U urpok 
John. Cox i in December 1767 ace e Po ther P 90 rt for 
a he, above. two tracts, 2s. being lapſed f or non-payment 8 quit 
Py ents, aud want of cu tiyation; and i in une 1772 Ja dxment 
- as rendered i in his fayor,. and patents i be ia, Joly 37 4 Th, bt 
9 2 aſſi ignee "of Cox, = 
On the 8th of Auguſt 1769... Dodattthh informed 
the pendency of the above. petitions, and recommended * 
1 im to WY he trial, and gefend them. But on Net Cr nene 


1 at 27* 
4 


Ialy preceding, he, Nenaldſan, had urchaſed' the rig non p⸗ 
It he ſhauld 1d ſuccoed, at the price o/ 150% and. took hi thole 
Ke gr. A, CONVEYANCE, p "Of this purchaſe K Jonaldlon, takes; 9 "tl ed. : I 
in his letter of Auguſt, Rave 0 


„Cox not having, purſued bis. judgment and © SLE a paje paid et 
iy Within ſix months, Wilcox filed a caveat, for this cauſe in Au been f 

gull 17 2 e a patent s 1 Cox' s. e i nl inctirr 
| | a H 1 405 1 Nr 
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pril r he obtained a nt in. his favor, which being 
12 patent iſſued to r the two: tracts. 
In 1776, Calloway purchaſed the above land Goa: Danalds: 
on,” receibed a cenveynn for the: Tame; and: made ene 
improvements on it. , aqus 
Wilcox filed His bill againft Callan only, kexplnortlian ts | 
wht be-decreed-to deliver to him the patient of the lands in 
col; and for general relies. 5 
The defendant by his anſwer ſtates: biniſelf 10 be * bunhafat 
f for valuable conſideration actual 1 paid; that he had no notice 
amy fraud or improper conduct in Cox or Donaldfon, nor 
he ever bear of as y difpme reſpecting the title till the your: 
Pm | 7825 long after his . 
„There were many depoſitions taken in the: Gage and] ton 
„ earing, the bill was diſmiſfed without-prejudice ; "the Court! 
being of opinion (c that the defendant was a purchaſer. of the 
land in queſtion for valuable conſideration, not appearing to 


1. 201 
3 ae 


. 20 


are been guilty-of any fraud, or if any othur was guilty: of itz; 
s have had notice thereof, or not wo, or I under A 
5 eke lite pendente purehafer . 115 0" if | 
aten From this decree Wilcox a be ed. * 
55 The PRESIDENT —The ms chat Deazkdion's 
"thelſMpurchaſe from Cox was void, as being contrary to the act to 
ade prevent the buying of pretenſeb titles. This law prohibits _ 


jpeg of latent titles in order to diſturb: the poſſeſſions of 
others. But it was never intended to prevent a perſon in poſs 
ſeffron from conſirming and eee, p . that r Wh | 
purchaſing the rights of Others. 
Donaldfon having lawfully- acquired te poſſeſon: we Ba 155 
purchaſe from Wilson, mighe without violating the ſtatute: 
wake a contract with C for che ſecuting of that poſſaffon. 
A man ſued in an ejecment may defend: the ſuit, and never- 
thelels agree to purchaſe the title of the 1 in caſe he 
ſhould prove ſuccefs full. n en 
It 'was next contended, that the delete mls: void all 
mefne ſales by Wilcox or Cox, But if land be forfeitad for 
non-payment of quitrents, or for want of cultivation, ſtill, if 
thoſe acts be performed; before the land is petitioned for, it is favs 
ed, If Donaldſon had gr abſolutely of Cox, be might 
Ile diſmiſſed the petitions, taken conveyance from Wilcox, 
atemſ paid the quitrents, and des the land, and would then have 
Au deen fafe under Wilcox's patents, though: a forfeiture! had been 
sj in mciirred, The rule applies thus. Co recovers, and obtains 
71; et patent. This ſhall relate to the date of the 


* 
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this has often been ſo adjudged, in diſputes about prioritya be- 
tween two patents with interfering boundds 7 
- In: April 1772 the petitions were heard, and the lands were 
recovered. Although the evidence will not warrant us in 
charging Donaidſon with fraud in this tranſaction, yet he was 
deceived in relying e dee teſtimony, inſtead of the 
evi ence of other witneſſes, to prove payment of the quitrents. 
He was adjudged an interefted witneſs, and in conſequence of 


it, the land was loſt; Had the facts, as they really exiſted, 


been proved, the deciſion would have been other wiſe - being 
recovered in conſequence of at miſtake, Wilcox has. a good 
ground of equity againſt Cox and Donaldon : Ry 

The effect of a petition arid certificate is not to veſt an abſo- 
late and indefeaſible eſtate in the perſon Who obtains it, but it 
gives him a right to purchaſe that particular piece of land, in 
preference to all other citizens, but upon condition of paying 
the conſideration money within ſix months. The right then, 
which Cox acquired; was not abſolute, but conditional; it was: 
to depend upon his perfecting. his title within a limited time. 
This right he aſſigned to Donaldſon, and he might lawfully do 


ſo—but:thE'condition; paſſed with it, and Donaldſon was bound 


to perform. it it is objected that the caveat was entered againſt, 
Cox, inſtead of Donaldſong the purchaſer, But the purchaſe 
vas a matter in pais; | and ib does not appear that Wilcox had 


. 


notice of it. The ſummons was ſeryed on Cox, who muſt be. | 


preſumed to have given notice to Donaldſon, the private pur- 
chaſer. But what are the effects of a caveat? to prevent the 


emanation of à patent; not to ſet one aſide. And it the Gene- 
ral Court 1783 had been informed that the patent had iſſued, 


however improperly, they would not have heard the cayeat, 


or given a deciſion Which would have been vain in its effect, 
ſuce a patent iſſued in conſequence of their judgment, would 


not at law overreach the one to Donaldſon: in 1774. But this 


was denied at the bar. It was contended, that the patent in 
1784 has relation to thoſe iſſued to Wilcox in 1704. „But the 


counſel: forgot, that Honaldſon's patent in 1774 bas reladion to 


the ſame ſource, and priority of title will draw to it, prioxity of 

1 relation. )))%%%CVC Tor gry: "0 # „ E214 
he remedy then was in Chancery, to repeal, the patent of 
1774 as ſurteptitiouſſy obtained whilſt the caveat was depend- 
ing, and to be relie ved againſt the forfeiture adjudged in 17723 
When, by miſtake, the plaintiff was deprived of an opportunity 
of making that defence Which ought to have faved his land. 05 
. 1 5 Cs > 9 


patent, and avoid by priority all meſne grants from the crown 
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On this ground, I ſhould have no difficulty in decreeing the 
land to the plaintiff, if it remairied in the hands of Donaldſon, 
and had not been fold by tlie plaintiff; or in decreeing the pur- 
chaſe money and intereſt (the land having been fold by him) 
for which he ſhould have a lien upon the land itfel © I 
But this is upon a ſuppoſitfon that he or his repreſentatives 
were parties, and that the caſe appeared as it now does. 1205 
here is A train of examination, by which the moral character of 
a man long ſince in his grave is called in queſtion, and the in- 
tereſt of his family affected, without affording to his family an 
opportunity of defending either this cafi never be right, and 
either juſtifies the decree of diſmiſſion without prejudice, or ſug- ' 
beſts an opinion that the cauſe was not ripe for a heating, un- 
til the bill had been amended and the repreſentatives made par- 
ties: in which caſe the plaintiff muſt have begun de nud. 


” £ 


If Calloway had been ſuch 2 purchaſer, as that the land itſelf 
in his hands, was not bound to anſwer the purchaſe money 
the difmifion ſhould have been final; ſince in that caſe, iv 
would be unreaſonable to keep him in Court merely ta, be a2 
witneſs of a conteſt between others. If he be ſuch à purchaſer, + 
is that the lien upon the land paſſed with it, and created an 
obligation upon him to pay the money in the ſtead of Donald- 
ſon, then Donaldſon's repreſentatives ſhoul.: have been made 
parties; becauſe, being liable, either to Wilcox or Calloway, 
they ought to have had an oppor of conteſting the claim, 
6r if not, it was proper that the bill thould have been diſmiſſed 
without prejudice. OO SE ... 8 Sed 

This brings us to the caſe of Mr. Calloway, oo 

The rule, caveat imptor, applies only to purchaſers of defec- 
tive /zgal titles. A purchaſer of the legal title is not to be af- 
fected by any latent equity, whether founded n truſt, ſraud or 
otherwiſe, of which he has not actual notice, or which does 
hot appear in ſome deed neceſſary i the deduction of the title, 
ſo as to amount to conſtructive notice. In thefe cafes of no- 
tice; he will take the eſtate ſubject to the equity in the ſame 
manner as the perſon, from whom he purohaſed, had it. 
Out of this prineiple lias grown another rule, that a purc| 
fer entitled to this protection, muſt be a compleat purchaſer, by 
having 4 conveyance, and having alſo paid his purchaſe money 
before he has notice; for, if he receive that notice before either 
of theſe acts are perfected; he ought to ſtop, until the equity is 


enquired into, or he will be bound by itz. SI 
We = 3s r * . ws 8 Ji. 2 4s , 4 a ; & Calloway | 
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Cualloway ſtates himſelf to have been a purchaſer in 1 776, 
for a valuable conſideration, without netice of any claim of the 
plaintiff until the, year 1782. This allegation is not diſproved, 
nor is there any evidence of improper conduct on the part of 


0 


1 


Calloway. Hut in his anſwer, he neither aſcertains what was 
the purchaſe money, nor at what time he paid it. Speaking of 
the purchaſe he ſays, © it was for valuable, confideration.” He 
afterwards ſtates, that the plaintiff did not bring his, ſuit until 
Donaldſon had removed away, (without ſaying when that was, 
and it might have been after 1782, 3 44 had notice) with 
à good e and (4000 received from him for the land there. 
by conveying an idea that the money was then paid. Whether 
this was really the fact, and that the removal was after notice; 
or that the payment was before the removal; or that removal 
before notice, and the inaccuracy was produced by inattention 
in drawing the anſwer, is Joubtful it might 5 been ex- 
plained in anſwer to an amended bill, if that mode had bee 

adopted. In that way, the plaintiff muſt make a new caſe, 
founded on his claim to the purchaſe money and intereit, and 
inſiſt that he has a lien for that upon the lands in the poſſeffion 
ECON ᷣ ͤ⁰u u . 

But this claim is diſavowed by the preſent bill the plaintiff 
denying the agreement to ſell, =. the ſake of his claim to the 
Wes. . new caſe, he may make under the decree of diſmiſh- 
8 prejudice and therefore thus court, approve the decre 
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us was an ation of debt brought up by the 


che Diſtrict Court of King and Queen: the declaratio Aa is 


in common form, upon a bond plea payment. At the trial, 


the defendants tendered a bill of exceptions, ſtating, that the 

plaintiff offered a writing to the jury as evidence in ſuppor 

_ of the declaration, to which there was no ſeal but a ſcroll ; and 
the Court permitting this writing to go to the jury, the de- 
"Ragan excepted, « -, ©. 


. 


ab 


15 1 is important that the Court ſhould feels 4 n 
7 n rhether# 


5 imprefion, 


it 15 eceſſ⸗ 


or THE YE EAR, 179 . 8 
Alſo the defendants offered in evidence, ſundry, receipts, 
to A amount than the debt in the declaration mentioned, 
and eating date before the inſtitution of this fait: but the | 
aintifFin oppoſition thereto, offered in eyidence a bond of the 
defendants, dated on the (fame day with, that mentioned in the 
2 but payable before it, and given 'for a larger quan- 
1 of tobacco; on Which bond no ſuit had 5 inſtituted, 
on this b6nd, 19 55 of the receipts were ſaid to be credited: : 
and the-plathitifF inſiſting that not only thoſe rectipts, but ſuc 
as Were ot endorſed thereon. ſhould be applied to the credit 
that bond, the defendants objected to its going in evidence to 
the july, uͤrging that it was not their deed, and was iren 
for Al ulurtehs conſideration. But the Court after examin- 
5 one of the atteſting witneſſes, who proved the excturion of 
'band,,' petmitted it TX go as evidence to thejury in oppoſition 
as well to the receiprs nich were not endorſed on the bond, 
as to thoſe. which were: to which opinion allo the” defendants 
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E eric af thi bond, a eres rer fich et ith ſome 


of he 1 


ecelpts, as to heit a amount, and are Hare” to de in | 
Vas this bond. 1900S 4 IO {In 4s v9 
erdlet and judgrent, for the platnriff" arid appeal. gy if 
4 . L144 « A: 34%. th 


The PRESIDENT, delivered the opinion of the Con 


©. 2 
785 
92 


e to, the communi zus the following: © 
79 5 Fs a ſeal, ronftity da good bond before the act 'of 
or "whether | to make it a ſeaf, wax Or ſomething capable 

and imprefſed,” was neceſſarp““ "AO of Par- 
land, wn "28 of "Aﬀembly* in this country, 
ff 1s; but none of them define hat ſhi all 
cafe arr 


hament in Eh 
frequently ſpeak 
conſtitute a fel. Nair is chere an adjudged 


which . determines chat 2 ſeal muſt be neceffarily forviething 


imp! refed on 5 0, Folffider it 1 upon the reaſon of the 
is thing; 2 4 ſeal is 11 ta gie 11 ty to che act; a 

end betcelve 0 N doint 0 e between the 

ac of imp reffing wk 4 4 Faking 4 DE Rocio 


wie Big es bodies have known 1 fen ſeal: ad 
ry that tlleir acts Mould* be under that common 
Kab. f th tiftane an impreſiion may be Es | to ſhew 


har the act has been done in their corporate capacit 


But what is the private ſeal of an individual? Joes an im- 


| preſſion CD an mY criterion . * WIR to rr whether it 
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have no ſeals, and who uſe ſuch as are placed an the writing 
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r their an by acknowledging them to 


ther an act of Parliament nor. . A ur caſe to bind the 
y founded probably on the 


public and private ſęcurity, and canyulle the ſtate. 
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« 3 of the aboye legacies an1 dev viles,” he gi es th be 
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1 TRE E 1701. 4s 
— SEEKRIGHT, Lefeeof Wm. MAYO wry 


why 5 TH 2 


on Nene e r 


ts „ was an e e in the General Cour. 125 
parties _ à daſe, in effect is follows, "Viz. : 
45 Mayo being ſeized of the lands in que on at at t | 
« of makin is will, as well as at the time of his death, be tie 
« on the, 27th day of "May 1780, duly make and publiſh his af, 
« will and teſtament, whereby, after ſundry ſpecific bequeſts of, 
40 land and perſonal eſtate, he ear neſfly requeſts his ®xecuto 
« to petition the General Aﬀectbly for leave to e ate al 
« his ſlaves, and to uſe every exertion in their power t ſacc £ 
« in ſuch application, But provided it ſhould ngt be 
« power. of his execytors to get this a&t of humanity effected, 
« on that condition and no ather, be gives and dil ofcs: of. the, 
„laid flayes, and bis athgr preperty, Which mi lit remain after, 
« diſcharging his legacies and deviſes, in the fo 88 K 
« viz, three of his flaves | y name) x to John Tabb;' all th ; 
« ſidue of his flaves and other 55 operty,, TY after 1 | 


12 
ay, divided betweengthe ſons of "Tofph Mayo; Wilame 5 
on of Daniel, and Paul, George, oſep h, Nathaniel, 


Mayo Carrington, ſons of George ( —Arrington u the ſank 


« be 4 them and their heirs for ever.. 850 
« That the teſtator departed this life in the yeat 158, and 


< that his will aforeſaid was duly proyed and age 1 ecoud.” 


That the leflor of the phigeif, Who is the ſon o Dagjcl, 
60 in the will mentioned, is the heir at law of the faid huge,” 
That an act of he Generel Aſſembly was, vpon the petiti. 
cc on of the adminiſtrators With the, will, of the ſaid teſtator A 
«© nexed palled i into a law. authorizing. the C hancellor to male 
c all tu ak orders and decrees rom time to time as c be ne Ne-, - 
(c ceſſary for carrying into e & the beq welt of the ſaid thltats 2 
in favor of his flaves,, having Tear to the payment of all. 
6c debt 8 due by the faid teſtator, and ſich legacies (if any). AS; / 
s ought 5 be paid prior to the ae and alſo to raiſe. 


* ſuch a ſum, of money from the labor of the ſaid AG, AS. 


might be ſufficient to provide for the maintenance and ſupport. 
th of the aged negroes and ſuch as were of tender years,, loas te 


. prevent xm from becoming 9 burthe: \ſome to the community. 
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<« That fo ſoon, as the e purpoſes were anſwered, it ſhoyld be Ml t:.. 
"0 law l fob the N Chanesty to ab ſuch order we 
<< or decree for emancipating the ſaid flaves, as to the ſaid court 
4 might ſeem proper: and that the ſlaves ſo decreed free ſhould 


rec 4% öfen reer ang be 0 all. ingents-and purpo- 


cc ſes free, 
ee rhe of the; High, Court of Chancery, was, ue 
1 
in 


RE he 2 aboye.law, Wi ereby. the aid! Nlayes \ were dec 

8 fr i rig 1 
« 115 wafer the perſona) ate Was fold; 'the ahh were ir- 
tant 


_ is EE Pe ps 
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| | 401 5 1 infirm;, e at 3 paying Fly debts 55 will 

185 Turplas from! 5 Je POL in the band. the e 
* 2 28 future 12 29585 8 lich 12 0 

1 0 to. fh. of tf Cour; of 


7 . in yr and 0 'ot | er 68 not ſpeet- 
«Fc ay 7 N= has moſt profit; arts 8 79 
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1 60 a Py if upon the wh Ja mane he 35 
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wi ere Saliverad the pinten ct the Court, | * 


1 We of the '<ohditi6n, which, (| 1... 
1112 ON on 44 6 Pre eyented the devife of the reſidue” from TY 
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Clea Honnhes © the” faves, add not 
cee geht bh 1 hee Ie. reſt 9 eſtate. 5 0 e S100 3:3 
11 he e was adieu about the Iweratlön 01. bis flaves, 
which 2. Conſidered ge very much u n "the zeal of 
is eAedt ls in ce PP, lication 15 that 19 to the leg fla. 
üre, ' His, executors 4 Arey with others, conſtituted fis e 
hats? and therefore, it never could have been in the con- 
ee ee th "teftats T to tempt his executors to withhold 
_ the 5 FNECE ary to 15 Yomote this his favorite wiſh, by 125 
et mW 15 the” 1505 all the reſi due if they Fuccreard, ff 
e E negeck BY of conRiding 1 in them, 0 far a5! the Adves | 
ieee rt * ; bore: 


zu] 9 - 


f 1 1 ; | 
OF 'THE IEA R 175 | * 
2 o 11. Us. Uh 2 
were e concerned; 5 and the ov ovent has Proven that by 
"yas not miſplaced,..or pang: de . _ B 
. How, then does this cauſe ſtaud on che principal 3 
throwin g the ſlaves, out of the, queſ ga, 1 i admmittec on all 
hands that the intention of f che telf ator is to be ſoughe f 
and obſerved: but that inter tion is 8 be collected ftom che 
will. itielf. In queſtions PRI. ar: phe fubject of 1 der 
viſe,” or to 155 rh ge 1 887 given, we find the Wers 
labouring catching at ſlight. expreſſions. of illitera men, 
in order SG effects their 0e 1 15 the caſe of Hogan 
leſſee of Henry Wallace, vs. Rowland Jackſons: rb 
299, the — 5 are jeen ſtrugg 2 Be to gi e che words ce wa 
\ Tubitance” —/* all, Ty elfe ds 9 1 lame abe 
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M term is 2 25 in this * W is as FRIES hs we 
which could. have been thought of, for the purpoſe af em 
every ching. In the caſe of Huxtep vt. Le ee "og 
1 437: The words; 5 al 1 am worth "ad were judged 

ient to paſs lands, 

Upon the whole the court are unanimouſly of opinion thagthe | 


julgment of the US u en an is to 8 8 
"FT T * {4 6h 3 . a $0 1-4 © $58 allirmed, : 
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M it bag; was 10 appeal from che High 2 of Chancery . 

8 pon the marriage of Mrs. Hern, former 

Cook, with her former huſband WI 11 liam R Roane, pw. 


reement 
Was duly executed berppean hem, „which e the mm 
covenants z 515 | A: od alien 


3ſt. That the two parties ! a} fo 11 > their coverture 
old, poſſeſs, and enjoy all ſuch rights 4 privileges as be- 
onged to them, in as full and ample a manner and form, 200k 


the a greement had never been made. 1 Wl 


e's That if the ſaid William ſhould, 1415 Ne in- 
en wite, the ſhould immediately poſſeſs, and, enjoy 


W her lite, the N houſe, Ce. wich the appurtenan- 
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th. That at his death his ſaid wi Id have 1 
riding carriage and hotſes belonging to the ſame as her abloluts 
property, which ſhould not be brought into account in the 


ces, together with 800 acres of land adjoining, and one third 


of a griſt mill, in lieu of dower in the lands of the aid William. 


3d. That ſhe ſhould poſſeſs and enjoy, 5 after his 
death, alſo 20 good negroes including 4 full proportion of houſe 
ſervants, ſuch as ſhe might chooſe, and if the ſaid 20 negroes 
ſhould not amount in value to a full third part of the negroes 
of which the ſaid William ſhould die 77 2d, as many more ta 
be allotted her, as will amount to a full third part of the whole 


of the — which, to be in lieu of dowet of the ſlaves 


of the ſaid William, and to be ſubject to the ſame laws and re- 


gulations. 


Ach. That if his ſaid intended wife (hould ſurvive Him, and 


have no child living at the time of his, or her, death, the ne- 
groes and their increaſe that came into his eſtate by this mar- 
riage, ſhould be veſted in his ſaid wife in ſuch abſolute manner 
as that ſhe might diſpoſe of them to whom ſhe pleaſed; or 
otherwiſe to paſs and deſcend to her heirs agreeably to the laws 


of the land: but if the faid William with the conſent of his 
ſaid wife ſhould ſell any of thoſe negroes, his eſtate not be aC- 


countable for the fame, 


is ſhould have the beſt 


diviſion of the perſonal eſtate. 


Laftly, that ſhe ſhould be entitled to receive ons third pard 


of the perſonal eſtate, in the ſame manner, and under the ſame 


rules, cuſtoms and laws, as if. this agreement had never been 
This agreement bears date, the 24th of October 1782, but 


was not executed until about the 14th of November, when 
the marriage took place,” © 


' . CEE £7. 1 7 . 5 g 5 : „ EET 5 A FA * 

About two or three days 3 the execution of the above 

marriage articles, William Roane conveyed to each of his two 
fons by a former wife 14 or 15 faves. | 


William Roane died fometime in November 178 5⁵ leaving 


no iſſue by his laſt marriage; and by his will deviſed, that, in 


addition to the houſctiold furniture to which His wife was enti- 


tled by the marriage articles, his executors ſhould allow and 


 afſign her as much more during her widowhood, as they ſhould 


judge neceſſary for her uſe. 


. + p 


' After his death; an order of the county court, pon the motion 


of his executors, was made, appointing cominiſſioners to value 
the ſlaves: of the faid decent; and to allot to bis widow, the 


* 


part 


Wo OF THE YEAR; 8 49 
art thereof which ſhe was entitled to by mar tiage contract; and 
n divide the reſidue amongſt his children; according to his will. 
In purſuanceſ of this oder; the commiſſioners at. ſirſt allatzed - 
to the widow ten of the negroes originally belonging to Wil. 
liam Roane, which, with: thoſe that came into the eſtate by his 
intermarriage with her, made the number twenty. But aſter- 
wards, RS that one of the negroes, which had belonged; to 
the widow before marriage, had died ſince i che death of William 
Roane, they allottedithe widowyonly nia of cha negroes properly 
belonging to his eſtate, but equal in value to the ten firſt mentign- 
ed; with this partition ſhe acknowledged herſelf well pleaſed and 
ſatisfied. But afterwards, being adviſed that ſhe was entitled to a 
greater number of the ſlav es, ſhe filed her bill in the High Court of 
Chancery againſt the executors of: William Roane, claiming, as 
many more ſlaves as would make ber proportion equal to one 
third of the whole number, including;thoſe,conveyed to his ſons, 
and excluding thoſe to which ſhe Was entitled before, marriage 
the latter being claimed in abſolute fee. The bill ſtates that 
the exeoutors had refuſed to deliver her more than two carriage 
horſes, although four were accuſtomed to draw it, and had ſold 
the whole of the perſonal eſtate, wWheteby the complaigant had 
been compelled to purchaſe a conſidetable part of it, and was 
then actually ſued by the executors-fet; the amount of that pur- 
chaſes; einen eee in 0 
Pe executors anſwored, andi inſiſted that the allottment oi 
ſaves” was conformable to the ſoumd on ſtruction of the arti. 
cles. That the wholb of the perſonal eftate except ſlaves would 
be exhauſted ini the pa nt of eee pg laſtly, that the 
carriage was uſunhydtawn by two qhorſesz a greater number 
having never been uſed; but When a; journey. Was to be per- 
r 


Tunis ſuit having abated by the intermarsiage of the plinti® 


with Hern, was revived i their names; andthe cauſe coming 


on to be heard, th court delivered ine ſolloꝝ ing opinion and - 
decree, viz 4 That in. the ſlaueg, fo ge goſſeſion of which 
« the plaintiff Ann, by the marriage contract betysen her for- 
«ther huſband: William Roane the teſtatet, and bajſclt;, was 
entitled. in: lieu af dower, thoſe, which; were her; proggrty 
« at the time of fheirilintermarriage; auglit not tochate been 
included; becauſe the ſlaves which; by: Kae he 


ac ſhould have and enjoy in the event of her ſyryining him, 
« whether having à child by him'or not; are ſuppoſed t be his, 
proper ſlaves 7 Knee agen of | 


WY. 


wer to-ſettle them on her, in ligu. 
H 5 1 wer 
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6 dower or otherwiſe; implieth a property in him; and becauſe 
« the ſaid ſlaves, to be in lieu of dower of his ſlaves were ſubjed 
it to the laws and regulations of dower flaves; whereas the flayes 
« which the plaintiff Ann had at the time of the intermarri- 
tc age, were not his, but remained het property when he died 
« Without having a child by her; and were Not. ch gran to the 
 « laws and regulations of dower ſſav es. 7 
That the plaintiffs ought not to be. precluded b the onde 
ec and decree of Effex' County Court, and the diviſion and aff 
«<:fiznment made in obedience thereto, from: recovering, now, 
« ſo many of the ſlaves, as the plaintiff! Ann was entitled to, 
more than what were then aſſigned her; becauſe the plaintiff 
Ann was not a pdity in the ſuit, if it can be called a ſuit, 
ec herein that order and decree was made; nor does her 1 
ce ſent· demand appear to have been diſcuſſed, or even ſtat 
<'that time: that; whether the gifts by the (WOE to his ym 
« Thomas and 8 pencer be fraudulent, is a queſt ion not proper 
ce to be decided al this cauſe, as it is now brought on, the 
c donees not being made parties: And that the plaintiff. Ann 
« was entitled to the two horſes andy which ſhe hath re- 
ce — 5 becauſe only that pair having ordinarily drawn the 
lr 
ider ſtood to have been deſignated. g 
Ordered and decreed, © that of the: ſurviving! fy") vr — —— 
eſſion of the teſtator at the time of his äth, 


à Were in poſſe 
SKrcchiſtes of the unpröffrable from old age and infirmity; 


ab anch alſo excluſive, as well of the olaintifls.r now proper: ſlaves, 

& and the nine formerly received by the plaintiff Ann, as of thoſe 
«oven by the deeds of gift to the teſtator's ſons, although 
they might have been in his poſſeſſioir at his death, eleven, 
& or fo man ny. more as with thoſe nine will be equal to one 
ith part; be aſſigned tothe plaintiffs; together with the chil- 
& dren of any fernales among thoſe, ſo to be aſſigned, born ſince 
the: teſtators death; the val of which flaves, ſo to be af- 
et ſig ned, ſhall be in Me proportion to the value of the Rock 
fende they are to be taken, as one of the numbers is 

to eben and that the defendants do account with the 
& plaintiffs for the profits of the flaves io to he aſſigned, Sointhe 


by of the ear 5 whick the teſtator died? to +) 
An injunction, to ſtay further proceedings. on the julgreent 
| e law abated — tne defendants againſt the plain- 


terms, to continue until! 
ators eſtate ſhould diſco- 


ver 


tiff; was alſd awarded; on the uſual 
the acedunt of b 


13 * nr 1 


to Which the -horſes were ſaid to Belang are wo 


The 26 clauſe relates to the 
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yer: whether a ſurplus thereof would remain, the plaintifts 
..  DE add 22 c4 0] „ ended 
From this decree the-defendants appealed. ./ +: 
THE PRESIDENT delivered the opinion of the Court. 
We will diſcharge: the cafe. from every thing connected 
with the diviſion made under the order of Eſſex County Court. 
There was no ſuit commenced and the order was entirely e 
parte. LOR ee 41067 4 t 
It is the proper province of a court of equity todecree the ſpe- 
cific execution of marriage articles, where the apparent intention 
of the parties will direct the decree without a ſtrict ſcanning of 
the articles according to nice grammatical rules, or the techni- 
cal meaning of the W. rs. 3 pogteng 
It is objected, in the firſt place, that there are no parties to 
this ſtatement. Mr. Roane and Mrs. Cook (the intended wiſe) 
are named as the contracting parties. All covenants refer to 
them, and the property ſpoken of refers to their pr operty.—ad, 
It is objected, chat there is no conſideration, It is plain, that 
the intended marriage, was the conſideration; and the motives 
expreſſed are, to make a proviſion for her, and to preſerve peace 
n che Ahh oO OS SEG REY nee 
The firſt clauſe, tho? badly expreſſed, is eaſy to be underſtood: 
what were the reſpective maritial rights of the parties is not con- 
templated, or defined; but whatever they were, the ſettlement 


+4 > ES 
4 


was not to meddle with them, but was to commence on the 


diſſolution of the marriage. No proviſion is made for the caſe 
of his ſurviving, but in the caſe of her outliving him, her pro- 
viſion is fixed, as to the three claſſes of his propert. 
land, and deſcribes what. part 
ſhe ſhall hold in eu of dower; about this there is no diſpute: 
one thing however might be remarked, that as hit lands, and 
not hers; werte the ſubſect of this clanſe, it induces an opinion, 
that his fla ves, and not hers were alſo the ſubject of the 3d clauſe. 
It is contended; that under this clauſe, the wife's ſlaves are to 
form a part of the 20 which are to be allotted to her; and that 


only ſo many of his arè to be added, as will make up that num- 
ber. This conſtruction, it is ſaid, is reaſonable becauſe the huſ- 


band had but 40 ſlaves at the time of his death, and 20 would 
be half of that number, inſtead of a third, the proporti- 
on èontemplated by the contract. But it is in proof that the 
eſtimate was made upon 70 ſlaves, of which he was poſſeſſed, 


at the time ef the gifts of his ſons. 
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It is alſo argued, that Mr. W paſeſed of his:3ile'y 
ſabes at che rime-of his death,” that they-formed. a part of the 
fund out of which the 20 were to be taken, and therefore that 


they ſhould make a · part of the numbef. The poſſeſſion ſpoken 


of th'this elauſe, means property, and nat a mere holding. It 


means the ſame thitig as is intended by the ſubſequent words, 


of the ſlaves g the ſaid Ii illiam. Ile had a right to hold her 
ſlaves during their joint liues, but tba mament of his death put 


an end to his right. The @ntract operated upon, and gave 


them ts another; and therefore they could not forin any part of 


the ſtock out of Which her dower was to be taken. Beſides, 


the different degree of intereſt, „which ſhe. had in her 
own ſlaves, from that which ſhe would have in dower ſlaves, 
ſeems concluſive, that they were not intended to he coupled to- 


gether, But if in this clauſe the queſtion be doubted, the next 


fully explains it. ;'$0.t 2 

Hitherto the parties appear to haue contemplated = buſband* 8 
eſtate,” and the wife's proviſion out of that. In the 4th clauſe, 
which in the ſettlement, is called the third, they take up the 
ſubject of the wife's ſlaves, and ſpeak of them very en 


It appears as if they had formed an intention for providing 


the iſſue of the marriage, but no ſuch proviſion i is made, Except 
by implication," and as there was no iſſue, it is immaterial. 
Nor is any proviſion ma ie for the caſe of the huſband's 


+ _ ſurviving; in which event he would therefore have "ys 
entitled to her ſlaves; but neither did that event happen. 11 #; 4 


The event provided for did, take place, She ſurvived 
and had no child living at his deach, Wen ſhe was to be ron 
with the ſlaves which came by her, and their increaſe, in ſuch 


abſolute manner, that ſhe might diſpoſe of them to whom ſhe 


pleaſed, or they were to deſcend to her heirß ,. The child {ſpo+ 


ken of in chis clauſe, means child of the marriage, ſince Li 


other could be living at his death. Her death 
mentioned in order to provide for the, caſe. of ack ch hene 
at his death, and dying before her. 

Upon the whole of this paint, the 1 deures 
that the dower ſlaves ſhall: be made up 20 in number out of ! 
Roane's ſlaves, independent of hers., They alſo artes 
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Dave SHELTON, , WILLIAM SHEL- 
& SAMUEL SHELTON, Exe xecutora 


4 108 
e Ws, 
e FHELTON deceaſed,” - 8. 
„ "MY ; | x" 3 Again * 1 55 2 Wet 20 
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T ts was an Yee! from a decree of the Hit zh Cob 13 ,of- 
Chancery. The caſe was this. Joſeph Shelton by his wil ; 
the 2oth of September 1770, after, 0 his debts t 


date 
be. paid, deviſes as fallows, 'viz: © to his brother David Sbeltog 
Call his land at Wild- Boarcreek, in fee, with all the cattl: 
on een cows, hogs and utenſils and appurtenances thergtg 
, e belonging. 

al "ee To bel Sbelton his brother, his tract of 1 on ticks 
"the | © ing Hole Creek, in fee, together With the cattle, Kc, 
ely, ut ſupra, thereto bel onging,” “ 

2 * To his brother William Shelton, his tract of land Sn Ons | 
cept 'reek, (his manor e with all the cattle, 6 & there: 


ic e ee bs 3 


d's © To William "She Iton, ſon of his "brother ; > Bis borls. 8 
a, ſhoe tract 1 in Louiſa, in bee, with all the cattle, Kc. Ae 
1 ze belonging, and 200. i 
ed, 8 To John Shelton (che plaintiff} fon of the faid John after 
ſte 4: © the deceaſe of Mary Trueheart, his tract of land on TLotapo- 


te 4 or 


uch 1 51 in Natiover, and all cattle &c. thereto belonging. 
the Io Mary 11 "Fucheatt his filter, he lends the Hanover planta: 
po, | tion, for WA life or widowhood, a limited number. of cattle, 


one | hogs and horſes, and | ſome pegroes 155 name; and, at her mar- 
bly fiage or death, then immediately the land and cattle, horſes, 
ing ge e FRO e thereto, belonging, to 29, to by 
|| fephew John, 5 R 
| e gives all his. furniture equally | to his brother, pin 
5 nephew ohn, Then follows this clauſe; ee ll, my negroe; 
tha young and old,” 'at all. my plantations, above named, .to. D 
3 0 WA divided between my three” brothers David, ami 
iz Villiam, and: thoſe lent to' ſiſter, Trueheart a after her 


5 WW 


* Rem next gives 6d ae 1 1 t 9 001 of 


18 11 


—————————————— a _ 


G 1 EEK 29, 
95 
- S * 7 
** 1. 


hindi al and nh 8 + 
2 0 6 
7 1 


23 | | T 4 : 5 A F . ry * 1 & % 74 £ j 
54 1074 FT TORK * < 


SARS as a; uu is x t.[.ESTin. CO as. £7 
64 will alſo, that in caſe my brothers ſone, John and 'Williamn, 
<« ſhould either of them die before. marriage, or without 1ſſue, 
t then the legacy above left to one, ſhall fall to the other bro- 
« ther; and ſhould both die, without ſuch lawful iſſue or mar- 
<« riage, then the legacy left them ſhall be equally divided be- 
c tween my brothers David, Samuel and William, and their 
* heirs forever.“ There is no refiduary clauſe in the will. 


The appellees proved the will, and qualified as executors 
thereto. „ d PETE 


\ The teſtator had, at the time of making his will, no lands 
but thoſe deviſed, nor any ſlaves but what were upon thoſe 
plantations. He lived till September 1784, and in the mean 
time purchaſed another tract of land, called Williamſons, and 8 
or 9 ſlaves, three only of whom were at Williamſons at his 
death. The others were at the plantations deviſed, from 
whence others were removed to Williamſons, and two were 
out at nurſe for their maintenance. There were at William- 
ſons at the time of the teſtators death about 19 ſlaves, young 
and old. The teſtator died in September 1784, - without re- 
voking, altering or republiſhing his will. - 


*# 
* 


I be appellee is the heir at law of the teſtator, and of his bro- 
ther William; he having died in the life-time of the teſtator. He 


filed this bill againſt the executors of Joſeph Shelton, claiming 
the £200 legacy deviſed to his brother, alſo the ſlaves 


purchaſed after the making of the will, and not belonging to 


any of the plantations in the will named, and a proportion of 


the undeviſed perſonal eſtate. | 


The High Court of Chancery was of opinion that the plain- 
tiff was entitled to the £200 legacy with intereſt, from the 
end of one year after the teſtator's death, that the ſlaves, of 
which the teſtator was poſſeſſed at the time \of his death, and 
which: were not then ſettled on the land deviſed, nor, be- 

eathed to the teſtator's ſiſter Mary Trueheart, deſcended to 

e plaintiff as heir at law of the cetitor: who was allo enti- 


tled co their profits from the time when they ſhould have been 


* 


delivered. That the ſurplus of the teſtatot's perſonal Mer 
d 


excluding ſuch of the ſheep as were on the lands deyiſed, a 
including emblements on the lands undeviſed, and alſo the crop 
made on ſuch undeviſed lands, the year in which the teſtator 


died, —Sught to be divided. 


\ 2 * 


The decree being made final upon the report of the commiſ- 


ſioner purſuant to the above opinion, the defendants appealed. 
Non THE 


iſ- 


deen the caſe; had he di 
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TEE PRESIDENT, delivered the pin no te court, 
This was an appeal from the High C Chancery. I 
tame on to dead June term . ; bu naar ror of 


conſequence to the parties, and their deciſion important to 2 | 
community, the court not having a library at hand, or - leiſure 
to digeſt e variety ot adjudged caſes relied on in argument, 
2 —— time to conſider ne and 91 akin ene to be te- ar- 
3 2603 e een EXT 
N That has been done this term 5 4 an court have. derived | 
much ſatisfaction from the laborious reſcarches, and able rea- 
ſonings of the gentlemen at the bar. T hoyihaye now: CI 

me to pn their final decree. 3 om Ne Sw 2m 
The caſe ds upon the will of Joſeph 2 2 rick 


old batchelor, which was dated and. pale September aoth 
1770: but he hiying 14 years after, and in that time pure 
other lands called Williamſons, to which he removed part of 


the ſlaves from the plantations deviſed in his will, and Aer 
ing other ſlaves, rt of which were placed on thoſe plantations; 
a there being three ſlases (which may deſerve 2 cities con- 
ſideration) 5 belonged to the plantations deviſed, but wero 
occaſionally abſent at his death; and he dying in Se 2 
1784,” without having revoked, republiſhed or altered his wills 


great difficulty is ocaſioned in reſpect, to the hirlt ang N 308 
portant ueſtſon In the cauſe, which iss? 
xſt, Whether all the teſtators ſaves ſhall nh by e 
ty bf the words & all ſlaves) and did, as would have 

in 1770; ſince he had, then, no plan- 
tation but thoſe deviſed, nor any flaves, but upon thoſe plana 
tions, to have made the words on all m V plantations. above 
named, RA reſtrictive, if ſuch he intended i 1K. 4 t 1155. 1 2412 | 
II all did not paſs, a ſecond; ſubordinate queſtion has been 
made; whether the deviſe ſhall be conſined to ſuch ſlav es ag bel 


teſtator had at the publication of bis will, in-excluſior'bf thoſe 


after purchaſed; or, whether the will ſhall ſpeak at his deaths 
and confine the bequeſt to ſuch as were then upon the deviſed; 
plantations, excluding | ſuch as were . Williamſons or ele. 
e. 5 23 I 3G IH eno3% ei 
In diſcuſſ ing this queſtion, it is e on all hands, that, the: _ 
teſtators intention is to be the rule of decifior;:-but the genfle- 
men at the bar have labored on the one-fide:toventarge, ànd b 


es . 


the other to narrows the ſources Lon n we are to collett 
dat intentſon. . 95 43 WH ALE PORK FW 2 l, 
n Fo 4 „ 5 e * 5 FL PE: q 3 15507 75 5 (3; Fo #- 15 A 
the 111 N | | . I 
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be fixed it ſeems to be this 5{:[/That-it is pot to be adm 
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2 
—— 


AED THAW 10 


7 \ 
5 
* — 


I kb Kg ift, ue ft collect it oniy fac ie ten d il 
_ diſregarding/tlie pal pf Ah all other giecumfiances. ji 


10 2d. That We. Tithe | 
time of the: DUDNICA LON of;the:will, o to the time of the toſta- 


* conſine our contemplatians either to the 


üb i ennie air n nut 53 Wimme 


As to the firſt; it would be a ſtrange waſte of time to go 


over the ſtring of daciſiaus aipon the admifliqn; of parol proof 0 


explain, and even to contradict, written wills, more eipecjall 


as they are in direct appdſit ion to each ther and it is jmpayble 
to reconcile them Indeed ſince the cafeof Selwin, vs. Brown, 
aſts. Talbot 240 Which was affirmed by the lords, the 4 g- 
ments have been more uniform, and the admiſſion of. parol 
fs -latitudinous; and\ifany rule upon the ſubject can be ſai 


1 


walten ebe came tacaning or legal in heft of plain, wordy 


in a will but ſhal lb allowed ito:explarn a perſon or thing in- 


tended. by doubtful onde, ur e correct miſtakes. in either dis- 


erxiptiom . 3 Atk: gpdenido ons hw to e eee en 


But that, under the latter allowance, paro evidence f * 
eftators circumſtanoes, fituation connectiuns with the legatces; 
tand:his/tranſactios/betyween.the;makingiof-his will. and, death, 
are to be admitted to diſaover bis intestion, The Chancęry 
books ancient and madern abound with inſtance., 55 
As to the trite objection, that counſel -would.ndt know, ! o. 
ta adviſe, if julges;atetb go aut uf the written Will; Fantwer; 
Aft. That counſeb in general would be Very inattentigè not 
toenquira (previous to: ging an opinion) whether. there were 
no change in thegeftators ſituation and cieumſtanges ſybſequent 
tothe making. of the n ill; eſpecially in a cala: like this, where 
the teſtator lived ſo long aſter; from hence revgcaugns or ad- 
emptions of legacies from change of circumſtances wereg) at 
leaſt, to be ſuſpacted. of qõ e [ot ttyl go, , ; obem 
ad: That without ee rangous circumſtan 


* 


ſcover from this will, an 


ofcthe:will:to.ciroumitances, either at th- Hate gf the will or, at, 


eth | + OF, Af 
the time of the teflatar's:death, and not ebe I aner, 
that as we ſhould frequently come ſhort of ion, by 
| being confined to either, ſo I conceive we are not only autho- 


riſed, 


or th YEAR 1751. » 


tifed,.. but compelled, to view circumſtances At, and e the 
farmer period, to the latter, to diſcoyer what was his original 
intention, and whether that continued to the time of bis death, 
or was legally controuled by what happened in the mean One. 

And this is proved; iſt; From the legal idea of a will, which 
we are told has its inception from the making, and its conſumma= 
ten by the death, ſhewing it to be one continued 2 I fb . 
Williams, 9.—Salk, 237.—2 P. TINS 8 V9 

ad, From orecedents. 17 

In the caſe of after-purchaſed lands, which will oy BY 1 a 
deviſe © of all the eſtate or lands I ſhall have at my death, 
you view the date of the will, and introduce the conveyance . 
for the purchaſe, to ſhew it to be ſubſequent. This land will 
not paſs, not for want of intention, but from the controul 
lav upon that intention, for under the ſame deviſe, after acquir- 


ed chattels would paſs; this is one inſtance of looking, to both 


periods, and an intervening act. 

Another i is, the known diſputes. about the ademption of legas 
cies. You view the will, and find the legacy given, but at 
the teſtator's death the ſubject i is not found in his eſtate, _ 

Whether this be an ademption or not, depends on the teſtators 
intention. Gn. Temp. Talb. 227. This is the general rule. 

But an intention to revoke is not to be preſumed, 3 Bac. 470. 

As to a ſpecific thing deviſed and afterwards fold by the teſs 
tator : if merely voluntarily, it is an ademption, becauſe no o- 
ther motive appears. But it compelled to pay debts, or to pro- 
vide immediate neceſſaries, it is not ſo, ſince here is another 
motive, and his intention to revoke is not preſumed, and the 
money for which the thing was fold is to be paid out of the 
reſidue, 3 Bac. 4.70. Swinb. 524. 3 Bat. 480. 4 

As to a deviſe of a ſpecifie ſum of mongy, due from, or in, A 
certain perſons hands: the teſtator receives the moneyz this is 
no ademption. 1 

In Gilb. 32. 2 Perm. 683. 2 P. nt. 165, a diſtinction is. 
made where the payment is voluntary by the debtor in which 
caſe it is no ademption. If compelled by the creditor it is.— 

But this diſtinction is exploded upon better reaſoning. * 
Abr. eg. Ca. 32. 1 P. Wins. 464, 561. 2 H. Wn, 469. C. 
Temp. T albst 227. 

Ie great deſideratum is in the teſtator's Es: g bur, in 
1 98 it is important to conſider how it affects the reſiduary 

ate, which is diſcharged of a debt by the fale of the ſpecific 


thing, and augmented by N N of the ſpecified rr © 1 
if hs 


=: FR TON. 

This i fe ker OY HOP in which we muſt view the whole 
caſe to aſcertain the intention of the teftator: and as this depends 
on parol proof, it aids bop enfwer to gu firſt 'objeQion as to ad- 
mitting patol proof. 1 Eg 
We may reaſon as to the genen! als tem our act bf w 
in 1785, upon the ſubject of implied revotations, tho" it does 
not affect this caſe; and there 8585 wet be done, Wen both 

objections oppoſ 6 


Many other inſtandes may occur, but theſe may ſaffice, 


to ſhew, that we muſt conſider the will upon its own words, 
and the parol proof as to the ſituation and circumitances of the 
teſtator when it was made, and at his death. - . 


On a 7 eneral view of this will, the teſtator — r 
ti 


the diſpoſition of his whole viſible property. 
His male relations were three ſurviving brothers, and: two 
nephews, ſons of his elder brother and heir, who was dead. 
le had five plantations, and deviſed one to each of thoſe five, 
with the ſtocks, plantation utenſils and appurtenances to each 
belonging. Whether they were nearly equal, and that he meant 
to purſue the Jewiſh ſyſtem of primogeniture, giving his eldeſt 
brothers ſons a double ſhare; or from what other motive heact- 
ed, does not appear, and is unimportant. However he makes 
proviſion out of his nephew John's land for his' fiſter Mary 


Truehart'for life or widowhood, and gives her for the ſame 


term, ſome ſlaves by name, and ſtocks by number; at her death 
the ſtocks with the land, were to go to . and he Bees] to 
his nephew William G 200, ' _ 
He then deviſes all his houſehold fraivucy to his brother 
William, and to his nephew John, equally to be divided. 
Then comes the clauſe on which the diſpute ariſes, << Al 
% my negroes young and eld at all my plantations above named, 
ec to be e qually divided berween my three brothers David, $a- 
c muel Sid William, and thoſe Jent to ſiſter Lane bs 
4 & after her death or widowhood,” 
le then gives {x30, pecuniary legacies, and Site this elanſe: 
ce If my nephews, John and William, ſhould either of them 
er die before marriage or without iſſue, then the legacy above 
te left to one, "ſhall fall to the ether brother: and ſhould 'both 
e die without ſuch iſſue or marriage, then the legacy leſt to 
c them, ſhall be equally divided between the three brothers 
« David, Samuel and William:“ and e Wa e 
without wid * FO 6 


— 


. 
- 4: 
To If 


were thrown in by the writer currente calm. 
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If che teſtator had died at that time, there, could haye been 
no doubt but that all his ſlaves Would have. paſſed to his 
brothers, ſince Whatever he might mean by the words, on my 
plantations aboue named, they could not then have operated re- 
Arictively, he having no other plantations, nor other ſlaves than 
nn, . cult ont a nnd on 
It has been admitted, that the words t all my laves” were 
ſufficient to paſs all he bad, if he ſo intended; and it has been 

argued that the following words muſt have been added for ſome 


purpoſe, and that has been variouſly, ſuppoſed to be, amplifica- 


* 


tion, explanation, reſtriction, or that they had ns meaning, and 


Te words all my flayes” were ſo plain and comprehenſive, 
as not to leave, in the ordinary underſtanding of men, any 
doubrs of their meaning, ſo that he could not intend to amplify 
or explain: the conjecture, that he meant to ſhew he did not 


mean to paſs the flayes by the word appurtenauces, uſed in the 


deviſe of lands and ſtocłs, is ingeuious but not ſound. That 
word appurtenances, was probably, never in the teſtator's mind; 


it was the writers, and unluækily uſed by him for the purpoſe (as 


- 


hedeclares), of expreſſing the teſtator's meaning. 


- 
* 


« Young and old” was probably his alſo, and can have no effect- 
ive meaning. On all my plantations above named,” could 
not in the teſtators view of things, at that time, act as a 
reſtriction, and therefore it ſtruchime at firſt, that he could 


noti ſo intend it; but J accounted, for their. uſe by ſuppoſing that 
he reaſoned thus: I have ſeverally diſpoſed of my lands and 


ſocks by plantations, and now give all my flaves on all thoſe 
plantations as a ſtock, to be equally divided between my bro- 
thers:“ differently from the diſpoſal of the lands and ftocks. 
And the teſtator not meaning them reſtrictive at the time, 


they extended to all, then; and dying without altering his will, 


all at his: death ought to pass. 
On more mature reflection, I egen intention which. he 
ight have had in uſing thoſe words. He diſpoſed of all the lands 


* 


and ſlaves he had then, but as he might live to acquire more, 
which he choſe ſhould. depend on his future diſpoſition, he uſed 
ſpecific terms to conſine the deviſes to the lands and ſlaves he 


then poſſeſſed. Whether, this, was really his intention or not, 
is immaterial; ſince if it be poſſible that it might have been his 


intention, it is ſufficient, to prevent the Court's rejecting the 


words, as having no meaning. 


This muſt be taken therefore as a ſpecific reſtrictive deviſe of 


7 


the ſlaves on certain plantations, and not a deviſe of all his 


ſlaves. | His « 


a 


__— "FALL TERM 
His intention afterwards is argued both ways: Ahe vie ne 


it is ſaid that intending to deviſe all when he made lis will, and 


dying without altering that will; we en ſuppoſe he antended 
a ſhould ſtill paſs. CC einn 
On the other ſide it is contended that ſince womaſt pat him 


r 


18 luffcient. | 
2 Fern. 747. was a bard 8 in nel and 1 SES Ga noe 
at this day be fo determined under its particular circumſtances, 


But the rule there laid down feems a good general one that 


where goods in a houſe are deviſed, a voluntary removal of 
them in the teſtator's life dime, withour wore or auc is a revo- 
cation. Pas „ ; 


2 Yorn. 739. 1% opetes and intended to 2 font to > the 
z Fern. g. What He had at Wanfton at 


houſe, do not 
his death paſſed. 11 
The after-purchaſed faves are not to be diſtinguiſted-From 
the . 

Iſt. The teſtator, Te to lands, peaks from the date of the will; 
as to perſonals, at his death, And flaves from their nature, 


(from their being purchaſed without 2 cdnveyarice recorded, 


and from the act of aſſembly where hes are eise) 4 We, to be 
Tante i in the perſonal clafs.- en 01 17, 
2d. reſtriction and deviſe, © not of 3 


Upon this point therefore the court desde ie deviſe ts 
confined to the ſlaves i in the deviſed plantations at the. time o 
the teftator% death, in excluſion of thoſe at Williamſons; but 
are of « 1nt0n that their ſettled habitations as RHxed by the teſta- 


tox ought to give the rule, and not any caſual abſence therefrom 
-at his, death, WER * never by 1 mae to 2 82585 a 8 


Vater, 
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negroes by ds but | 
by the plantations : they were upon them, and wette etre | 
At his death will paſs, whenever acquired. | 


＋ he proofs; furniſh an inſtance: All che working en e 


Williamieti were at work at the home-houſe, Horſa- S boe, tho 
inſtant of the teſtator's REES] PE that SIrSUARAnEE, make 


them pals ? „% as 240 75 be 


Many other inſtances ett A ſervant. ſane on an | exrandy : 


ny re abroad on duty, and ther. ty 


or THE [YEAR % 1 | 


e young negroes ſent from the deviſed: ee to. af-. p 
fſt:poor people, to remain thife at will, or exchanged a 


Sampſon was for Tom, furniſh no proof of an intention to 
their reſidence or to affect the deviſe. Such too is the 


change 


caſe of the girl: Rachel, and the boy Cudja: ſent to Williamſons 


to work for a ſhort time (not to reſide there,) juſt beſore hies 


death; ſo the negro Mark, ſent from Williamſons int like man-. 2 


ner to aſſiſt a por family, is to be excluded from the above de, 
vie.» The Chancellor's decree therefore as to this point, is to 
belvapied ſo as to take from the heir the negtoes Sampſen, Cuds 
joand Rachel the ſpinner, and their profits; the negra Mark, 
28 Well as all the others: belonging to » Williaraſans,: deſcend to 
1 N $5 2 Fn 7's 11 5 

The ſlaves, deviſed. to Mary Tuben being ſpeeiſied b 

y name, paſſed in remainder to the age ene 15 


the appellee as heir at law. 


reſident at the teftator's death. „ 


ad The next queſtion reſpects thecrops, 1 bettet they paſs by bet] 
me word « appurtenances” uſed irt ᷑he deviſe of 1 ads 1 3 


ſtocks, or. go into the ſurplus as undi ſpaſed of. 


Here we encounter an objection from the: 20. of Afmbly TR 
paſſod in 1745, C. 3, 5 30, which declares ( That Where 2 
between the 1ſt of March and 2 th of December, 

& the: ſervants and _flaves ke is poſſeſſed of ſhallibe continued 0 
the plantationg | | 


# perſon dies 
until the latter day, for making and finiſhing 


&* dlothing and feeding them, of tools and utenſils, quitrents „ 
* the lands, levies, and other incidental charges art deducted.” 
Which, it is faid; is à legiſlative diſpoſition of the crops, andre. 
ſtrains the power af teſtators to diſpoſe of ſuch crops. 
But this conſtruction 45 75 e ene my 4 
of the ſpirit of the act. V ON 

This clauſe was Joly: irltended pen the . of hy. 
Ed ſtaves, or their deſcent to heirs, until Chriſtmas nent 
after the teſtator ot inteſtate's death, and to appropriate both to the 


purpoſe of e a growing crop, which would otherwiſe 


be 4 to the a . and GT As: to the: crops, . the 


4 4 uy.” 2 2227 41 
« 12 „ 


1 PA 
* * 


herben made and finiſhed, ſhall be oferts in the. ; 887 
rs and adminiſtrators; Aſtenthe expence . 


* — 
* — a 


1 ae 5 , 44 


N 
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primary deſign was to eaſe the lads: of W and other 
charges of that year, and to provide food and olothing ſor the 
ſlaves, as a compenſation to their proprietors, for their having 
been employed in this beneficial work; but as to the ſurplus, it 
ſays no more but genetally, that it ſhall be affects inthe: hands of 
* executors or adminiſtratorn. 

What is the conſequence of the 3 being aſetts? Does 
it belong to the executors? No gentleman thinks ſo, but the 
ſay it will go into the reſiduum: this muſt depend on the will 
and ſeems to admit the ground of the opinion of the court, that 
the teſtator has the ſame power over this ſurplus of his _ 
as he has over his other eſtate. 

Nay, I have no doubt but that a teftator michele go farther 
than the ſurplus, by deviſing the crops entire, and directing the 
charges upon the lands, and the food and clothing for the ſlaves, to 
be paid out of his reſiduary eſtate; ſince juſtice, to the propri- 
etors of the lands and ſlayes, is fully done, according to the in- 
tention of the act, and the teſtator's power over that, which the 
law declares ſhall be aſſerts i in the hands of his erecutur, ought 
| not to be reſtrained.” 

It is yet aſſetts, and del W i de legacies, 3 paſs 
tiroagh executors hands, and is only perfected by his aſſent, 
that if neceſſary, he may reſtrain and apply it to the payment 
of debts; but if that be not neceſſary, à court of equityrwil 

is = his aſſent according to the will of the teſtator. 


Phe baſe of lord Briſtol vs. Hungerford Cbanc. prec. 81, and 


I can in eg. arb. 244, is a deviſe of à ſurplus raiſediby ſale of 

tans, c to be deemed part of his perſonal eſtate and go to his 
excemors.”> Tliis caſe is ſtronger than our act, yet the ſurplus 
was diſtributed as undiſpoſed of, tho? it conveys. the ſame idea. 
Upon the whole of this point, we are cleæurithat the teſtatot 
had power to diſpoſe of the ſurplus of the;cropyy9>And we come 
to the queſtion, whether. he has done ſo in the deviſe of the lands 
and ſtocks &c. which are alike, and one only need be noticed. 
_ » &:þ:give- my brother Dayid Shelton all my lands at Wild- 
e Boat Creek,” in Goochland county, to him, and his heits 


e forever, with all the cattle, hories, hogs and other er 


3, 


and appurtenances thereto belonging.“ 10 


Af the crops paſs at all, it muſt be under Ts word erte. | 


nauret, which I am inclined to think ſufficient for the purpoſe, 


And that it was his intention the crops ſhould paſs with every 


thing elſe on the plantations except the ſla ves, (a diſtinct and 
important clals of property,) which he afterwards particularly 
deviſes, but i is filent as to the crops.— | 

* „ To 


Or THE YEAR 1797. 4 


To admit the evidence of Mr. Todd, (the writer of 

hs will) that he was directed to deviſe the crops, and thought 
he had done ſo by this word, would be warranted by: dane 
rable precedents in the Engliſh Chancery. - | 

However, I am not fond of this dangerous hind of Wien | 
fince, tho Mr. Todd's function and Character entitle him to 
credit, yet we muſt adopt general rules. I am therafire: in- 
clined to take it upon the words of the will itſelf. 5 

The determination in Trafford vs. Berrige 1 Cas. eq pw 
201. 14. and others of the ſame kind.“ that a deviſe of all his 
goods, chattels, houſehold ſtuff, furniture and ether things 
« which ſhould be in his houſe at his death, ſhould be.confined 
« to things of the ſame nature and; ſpecies of thoſe mentioned, 
« and not extend to ¶ 265 ſpecie found in his houſe,” does not 
ſeem to apply; ſince that was founded on the enn other. 
things at the cloſe of a ſtring of things mentioned. 

But in this will, after a deviſe of the lands, (as the 8 
it goes on with « all the cattle, horſes, hogs, utentils, and 
appurtenances thereto belonging; making each a diſtinct rela- 
tive deſcription and deviſe, which has the land for its correla- 
tive; and the words thereto belonging, have the ſame effect, as 
if inſerted after each as © the cattle belonging to the ſaid lands 
&c.” ſo that we are to read the will *I give my lands with 
the appurtenances thereto belonging,” which would include the 
crops growing according to the legal teehnical meaning of that 
term. For I take it that a grant of lands and appurtenances, 
would paſs growing crops to the. purchaſer if no reſervation 
were made, which would not vaolate the principle “ he that 
ſows ſhall reap,” ſince that __ to reaps, likeall other e 
ty may be transferred. - 

The crop ſevered indeed woulki not paſs by ſuch a grant, and 
ean only pass by this will, on a ſuppoſition that the teſtator in- 
tended to make no difference, and from the difficulty of diſtin- 
guiſhing which was ſevered. _.- 

The date of his will and his death happened in the op 
It was in e when corn 


month tho“ 14 years diſtant. 
and probably all or 


is not ſevered; perhaps the fodder was, 
moſt of the tobacco. 

The caſe is doubtful, and tho” I am rather of opinion myſelf 
that he intended to deviſe the crops, I can without any reluc- 
tance yield to the opinion of .my- brethren, that they do not 
3 but muſt go into the e a, it 1980 remains to con- 

er og | | | 


. : * 
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What i is to become of that ſurplus, whether it belongs to th 
executors, or is to be diſtributed to the next of kin? | 

This is a queſtion of difficulty, requiring laborious reſearchiey 
and in which we might find in the Chancery books, like 


Crokes law reports, precedents for almoſt any opinion we ſhould 


incline to give on the ſubject, Yet when we have labored 
thro' the various and contradictory deciſions, the principles 


which are to govern them, do not ſeem to be fo ver 7 — 


to aſcertain. | 
As aprecedent, our judgment may -not perhaps be ug impors 


tant as I at firſt thought it, if I am not miſtaken in my conjecture, 


that our new ſtatute of diſtributions, has put an end to the diſs 
ow as to all caſes ſubſequent to its paſſage, by directing diſtri- 

ution © where the perſon dies inteſtate as to his perſonal. eſ- 
tate, or any part thereof: this however | is 3595 e at, with- 
out giving any opinion on it. 


To ſtate the ne e abc are two, which ſeem the 


ground work and are fixed. | 
1ſt. A legal one. That the naming of an executor is 2 


© diſpoſition to him of all the perſonal eſtate, and after paß 


* ment of debts and legacies, the ſurplus belongs to him as a 
<« Pee tu re for his labor and trouble.” 2 Bac. 423, Wentw, 
of executors 4. and if the ſpiritual eourt at this day are 


t to compel the executors to diſtribute the ſurplus to the 


nes of an the King Bench will em a een 5. Mod. 
247. 
2d. A wntending > principle of equity, « that where tans is 


< fraud in obtaining the executorſhip, or it manifeſtly appears 


cc to have been the ſtator s intention the executor ſhould not 
« have the ſurplus, a Caurt of Equity will conſider the execu, 
e tor as a truflee 9 as 1605 the ſurplus, for the next of: kin,” 

2 Bac. 423. | 


This we are told wks firſt introduced about a er ago in 


Foſter vs. Munt, 1 Fern. 473, where an expreſs pecuniary 
legacy was given to the two executors of {10 each for their 
care and pains; which it was faid, was apparent evidence of 


his intention to exclude them from the ſurplus, ſince the legacy | 


being to come out of the ſurplus, the teſtator could not intend 
to give them part and the whole. And to this apparent -proof 
of the teſtutor's intention in cafes of pecuniary deviſes, in con- 
ſideration of care and pains, and in a few other inſtances, was 


the rule confined at firſt, but ſoon branched into a variety of 


which produced determinations not to be 


other conſiderations, 
reconciled 


», P 


pay- that is denied, 1 P. Fins. 5444 _ 3 
as 2 And finally pafol proof of the teſlator's intention is admitted 
wtw. in many caſes and denied in others 2 
are From bence it may be concluded ; that an enquirer after prin- N 
the ¶ ciples can derive very little ſatisfaction from thoſe caſes: thoſe 
Hod. who are cutious; and have leiſure; may recur to them. I ſhall 
pass them over, and confine myſelf to a few modetn caſes, 
re is where molt of the others are brought into review. „ 
ears Farrington vs; Knightly 1 P. Uns. 544 was this, © the te- 
not “ ſtator declared, as to his perſonal eſtate (if he ſhould leave any) 
>cu- if he gave { 50 to his brother A, and £50 to his nephew B, whom 
in.“ “ he made executors; gave 20/. each to others of his relations, ſe- 
N veral of whom were his brothers; nephews and nieces, (and 
5 ; * 2 . Dr me 4 
o in & as ſuch amongſt his next of kin entitled to diſtribution under 
tary I © the ſtatute,) and then abruptly broke off without the uſual 
heir £ © concluſion, In witneſs &c. or making any diſpoſition of the 
> of © ſurplus which was £1260.” | 5 


racy On a queſtion between the executors and next of kin, who | 
tend ſhould have the ſurplus; lord Parker takes notice of the caſes | 
roof on both ſides; which he endeayors to reconcile with the princi- " 


on- ple he affirms, viz. that where there is an expreſs legacy to the 


was || executor, or to the executors equally (if as in that caſe there be 
o be ! | y | | 8 


5 / 
| \ 
\ 


. | | 
: 7 ; ! 
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more than okeyit than” ange them from the furplus, ever 
thy” there were legacies alſo to the next of kin. 55 my 
As to the reaſon of the caſe he fays: : «it is moſt plain that 
making a perſon” executor, ought not to amount to a giit 
«of the per{ohal eſtate; ' it is no more than making him 4 rules; 
0 © the very word executor importing ex vi termini, that he Was 
ce only appointed to execute the will, and to have nothing but 
« the management of the perfonal eſtate)" 'Fhat he is a'bruftes 
as well of the ſpecific legacies, as of the ſurplus, ſince the 
te former paſſes to the legatee by his aſlent eie en 0p 
He concludes for the equitable principle peri rationi, and 
decrees a diſtribution independant of the circumitance (which 
no doubt was, weighty) of the will being unfiniſhed, and a de- 
viſe of the ſurplus, probably prevented. Except 'the labour 
of the caſe, it was plainly within the rule of equity, being a 
pecuniary legacy of equal ſums to each of twoexecvtors, ” which 
in every inſtance fines! Fofter and Munt, deprived the execu- 
tor of the ſurplus, except when in the will:itfelfF, or from pa- 
rol proof, it appears the teſtator intended- to ove it mee * 
contrary of which appeared in this caſe. 
A diſtinction between equal and —_ bequeſts to a 
plurality of executors, was _—_ in Bachelor vs. Searle 2 
Harl. 139; affirmed. in Bra f Woodroffe 2. Ath; 68. 
and ſeems eſtabliſhed in Bowker hb al. vs. Hunter and Eaton 
Browns Chan. Rep. 28. firſt decreed by lord Thurlow, and on 
rehearing, that decree affirmed oy lord e en 8. 
caſe was this, VIZ: n We 
The teſtztrix deviſed {200 to Mr. Hunter, and after hs 
ny intervening legacies to other perſons, amongſt whom 
were ſome (but not all) of her next of kin, ſhe gave 50 tb 
Mr. Eaton, added fome charitable legaties, and made Hun- 
010 and Eaton exec cutors, but mage no e of the Fur- 
us. To 
0 Flere was a caſe diveſted of all Tiffretis from rs 85 or 
the relation which ſubſiſted between the teſtatrix and the execu- 
tors on the one ſide, and the next of kin on the other: in ſhort, 
no favorite wife to claim ; the aſſiſtance of the court: but it 
depended ſimply on the will, and whether the teſtator's intenti- 
on to deprive the executor's 'of the ſurplus, was to be pretumed 
from his having Spie them pecuntary legacies. - * 
It is obvious that lord Thurlow's general reaſoning i is oppoſ- 
. ed ts 16rd Parker's in making the /egal the general rule, and the 


equitable Os only an exception from it. The conſequence 
each 
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to executors are conſiſtent with their taking the reſidue, there 
is no implication to exclude them,” tho he confeſſed there 


ecutors, be conſiſtent with th 


executors or next of kin. 


> The excluding legacy aquſt be Of 4 


Hf 23:43: 3 
perſonal thing, which if 
5, to bring it within the 


* 
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dere of objection, that,the teſlataon did not intend to gius all.and 
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To his VIA Dab id he gives all bis: hivkſes; cos, hoy 4 
aud utenſils, on his Goochland plantation.“ pl 


To Samuel!“ all his horles, cows, ww and utenſils, at Lick ar 
ing 08, fo 
To William “ all his horſes, cows; OP arid utenſils, at 1 
the home plantation, and half his houſehold furniture, to be di- ny 
vided between him and his nephew William. fü 
And having created croſs remainders between his bes " Hf 


William and John, directs © that if both die unmarried, or be 
without iſſue; the legacy to them ſhould be Nee divided be- 
tween the three brothers. 5 

1 think the teſtator ſo far from iutending to exclude his ex. 77 
ecutors by theſe legacies from the furplus, plainly intended i 
MMC TT ISS VEL LRI4. z 
Having diſpoſed of his vidble property which he rcontiaplas £ 

ed and deſcribed; be proceeds to give pecuniary legacies to the 
amount of £3 without making any proviſion for raiſing ot 
directing who 27 pay either thoſe or his debts which he had ſaid 

ſhould be paid, or the expences of his funeral and adminiſtration, 

'Theſe he knew muff, be defrayed by his executors out of he 
money, certificates, and other things which conſtitute the ſur. 

plus; and not having made an exact eſtimate of the /und or the n 
charges, he intended the brothers ſhould take the one to nen 
the ather without account to any perſoõon. 

His having given all his flaves to his Ulites brothers, md giving | 
them alf that was deviſed to his only other relations of he 1 
name, his nephews William and John, upon their dying with- ; 
out iſſue, creates a ſtrong preſumption that if he had made 2 
reſiduary clauſe, it would have been in their favor. 
+. Then to take it upon the rule laid down by lord Mansfield 
affirmed by lord Thurlow; and which lord Lougborough ton- 
ſiders as Y belt general one which can be adopted: I do not 
confider theſe derites as at all inconſiltent With their taking 
| the ſurplus as executors. * 

Iſt It is not a deviſe to them jointly by the deſeriptioh of 
executors, but a ſeparate deviſe to each as e g ee, 
mentioning the office or making any allufion to it. 

2d But the principle point is, t that the legacies are ——— 
and if any point on this Ipoſe queſtion can®be” ſaid to be uni- 
| forml y decided, this is, viz. that unequal legacies do not-exclude 
the executors jointly from the ſurplus; we-are therefore 0 


gþinion td chat the ſu plus go to the executors, | 


- 


„ OF THE TEAS mn bg 
"i  Fhe decree muſt be! reverſed. © The plaintiff is entitled to 
Hogg the { 200 deviſed to William with intereſt from a year after the 
bs teltacor's death, and to 16 flaves, undiſpoſed of; and their profits. 
Lick. pe crops. made the year the teſtator died, did not paſs to the devi- 
| ſees of the plantatzons by the word © appurtenances,” but aſter 
3, at paying the ſeveral charges directed by the act of Aſſembly, (the 
Falle is to go into the ſurplus of the perſonal eſtate: and that 

i: ſurplus, after payment of debts; legacies, funeral and charges 
hews BW of adminiſtration, ' and the cofts* of chis ſuit on both ſides, 
„ We belpngs to the executors. | „„ een C3226 | 
d be. As to all 8 the bill is to be diſmiſſed, and the 
0 coſts of both courts muſt be paid by the executors out of the 
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Ils was. an appeal from a judgment of the Diſtrict Court, 

obtained by the appellee againſt the appellant, upon a 
| forthcoming bond, the condition of which is as follows, to wit: 
rb The condition &c. is ſuch, that whereas Matt. Rodes dep 
qual „ ſneriff for Michael Thomas ſheriff: for Albermarle coußty, 
uni „ hath this day levied an execution n Fanny &c; negroes, the 
clude « property of the {aid David and ob 


| | n Wood, taken at theſult 
re G of J. Davis by a judgment of the Piſtrict Court of Char- 
'$4Jort(ville; . for the ſum of 16, 164lʃb of Tobacco, &c. no 
i the faid D. and J. Wood, and Joſiah Wood ſhall deliver; 


& or 


[ 
: 
i 
. 


— 
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« or cauſe to by hvered: . aforeſaid. Ty, at David 


ce Woods barn at bis quareer, . on the 14th of, April next, then 


&.“ . 


The 1 to, che judgment WAFa: that 12 condition Yors 


not ſtate. that the 14th of April was , the. day. inne for the 


ale of the proper. 
5 og 3 I; i 45 not Berechne that the. time appointed 
fotze he deliyery of the property ſhould be tated to be that at 
which-the ſale is to take place. The lau does not require it, 
nor can ãt produce any benefit ee, to the obligors, that i it 
Jhould be ſo ſtated. 5 
nal ba b d d a0 $70 ar eee armed. 
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1 IIS was an action of debt, brought in the County Court, 


by the preſent 5 rage upon a promiſſory note given 

for the payment of 131 7: with antereft from the date. 

The declaration ſtates t he Bae ſum right, but takes no no- 
tice of the intereſt. | 

The defendant, ENT oyer, pleaded payment: afterwards 


: withdreiy the plea and ſuffered judgment by nn ſum informatus, . 


which was entered for the principal and intereſt as expreſſed in 
the note. The defendant appealed to the diſtrict court, where 
the judgment was affirmed; and on appeal to this court, both 
judgments were reverſed, ond judgment entered according to 


the demand in the declaration, without mntereft 
— LP Ba . 4. . | „ -# 
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| HIS. was 1 i the Belles non a ne 
. lant, and P. D. and I. E. in the Count eren for Mee. 
ment on a repleyy: bond, a rh n ſaid Hudion P. D. and 
I. D. to Morris. B yt ber n 0 PTS70Hh #4 
ge court gave e for the; plaintiff,v-and- Hudſon ha- 


ing ** 2 bill 8850 1 825 "ape ed: ta the. pr nog burt 
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of Churlatianlgs The vill Hates a: that eho-67; inal dit was 
«commenced againft P. D for whom the ſaid Hudſon became 
« appearance ba 4,” but gave no boadʒ and a conditienal judg- 
« ment was entered and writ of enquiry thereupon executed 
& againſt P. D. Only. That a fi. fa. Mea againſt the ſaid P. H. and 
cc 5, ſaid Hudfim upon which this: reple vy bond was taken. 
« that P. D. afterwards obtained an injunction,” which Was diſa 
« ſolved for part of the ſur; on which Morris aſtertwwards 
« ſued out a ca, fa. againſt the body of P. P. only, wbich-was 
“returned © executed and impriſoned—the e. Hudſon 
te therefore objected to a judgment bein ng rendered againſt him 
cc on this motion, it appearing from thE&replevy bond that the 
« fi, fa. iſſued gain him, as well as P. D. though he, the 
« ſaid defendant, was no party to the original ſuit ; and becauſe 
« it. appeared by the return of the ca. 1a, n P. D. that he 
« was in cuſtody. ?“ 

The Diſtrict Court” affirmed” Bi * of oo Coutty 

Court, from which an appeal was granted to this Court. 
The appellant did not appear at the trial in this Courts, 20 
the Cue en a ee the record, 1 
Ts "firmed the judgment. | 
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\HIS was an eee ep hg in the Diſtr Court of 

Suffolk by: the leſſee of the Appellees againſt. the appel- 
ants, * eee 
The parties agreed the following caſe, to Wit. 


© That William Hunter, the former proprietor of the land i in 


of queſtion, by his will dated in 1764, deviſed the ſame to Eli- 


« zabeth, his Widow, during her natural life; and after her de- 
© ceaſe to his nephew, Thomas Haynes, and the heirs of his body 
« lawfully, begotten for ever; but in caſe his. ſaid nephew 
0 ſhould die without ſuch iſſue, then to Thomas Hunter brother 
c: of the teſtator, and his heirs for ever.“ 

„That the fai d Thomas Haynes vel in June 1780, under 
« age, inteſtate and without iflue.” 

hat Elizabeth the widow died on the rqth December 


That 


—— 
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« That the defendants are the widow and children of the 


_ « ſaid Thomas Hunter, the laſt remainder- man 
. That the leſſor of the plaintiff is the couſin of the whole 


te blood, and heir at law to the ſaid Thomas Haynes, the firſt 
Wen hene and if S . 44: 
The Diſtrict Court gave judgment, upon this agreed caſe 
for the leſſor of the plaintiff f om which the defendants appeal- 
ed to this Court. 5 *** 


The appellants: being called, and not appearing the Court 
upon e be recrdgvſ..ö be wt 1b 
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F\HIS was an action of debt, upon a bond brought by the 
I appellee, i the Diſtrict Court of King and Queen, 
A conditional judgment was obtained at rules; and ſet aſide in 
Court, the defendant pleading payments An objection was 
taken, at the trial, to the giving of the bond in evidence, on 


account of a variance between it and the declaration in this, 
that the defendants are in the bond faid to be “ of the County of 


Eſſex which is omitted in the declaratiom the objection being 


 over-ruled by the court, the defendants excepted and appealed 
to this court where the judgment below was affirmed.. 


* 
— 1 1 ” 
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ASBERRY &c. again CALLOWAY, &c. 
I defendants in error gave a notice in writing, to O. 

Trent and George Aſperry, late deputy ſheriffs under 
G. Scruggs, the adminiſtrator of the ſaid defendant and to three 


others their ſecurities, that a motion would be made againſt 
them in the County Court of Bedford in November 1790, for. 


the amount of the revenue tax, due for the year 1783, and the 
coſts and damages, which had been recovered by the common- 
wealth againſt the ſaid Scruggs, in his life-time. O. Trent 
being ſerved with a copy of the notice, appeared and put in a 


plea in writing, denying, that the ſherift's bond, upon which the 
motion was made, was his deed; which he fwore to in court. 


The 


eo; 
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The court; on hearing the evidence, gave judgment, that 
the plaintiffs have execution againſt the ſaid Trent, Aſberry, 
and two of the ſecurities, upon whom the notice was ſervedl, | 
for the penalty of the bond, but to be diſcharged by the payment — 
bf { 631: 8: 35, with intereſt thereon; at the rate of 20 per N 
cent. per annum from the firſt of November 1784, till payment 
From this judgment the two ſecurities appealed, having filed 
a bill of exceptions to the opinion of the court, ſtating the rea- 
ſons for which they appealed; which were: iſt, - Beeauſe the 
bond upon which the judgment was given was joint, and that 
no teſtimony was adduced, on the part of the aint, to dif- 
prove the plea of O. Trent, except his acknowledgment in 
court that he had ſubſcribed his name to the bond, and deliver- 
ed it to the other defendant George Aſberry, as à form, by 
which to draw ſuch bond; but that he never acknowledged the 
ſame, or delivered it as obligatory upon mũm 8 
2d, Becauſe the interlineations in the bond were not proved 
to have been made at the time of executing it- lk 
The Diſtrict Court affirmed the judgment, as to George Af . 
berry and the two ſecurities ; awarded ſeverance as to O. Trent, 


„„, end reverſed the judgment, againſt him: The court being of 
- of opinion, that the plea put in by him ought to have been tried 
ing by a jury; for which purpoſe they remanded the cauſe to the 


ed wounty Court | Tn nn re a outs es 

The defendants George Aſberry and the two ſecurities, ob- 
tained a ſuperſedeas to the judgment of the Diſtrict Court from 
one of the judges of this court. ; ED 


E PRESIDENT.—The judgment of the Piſtrict Court . 
F. Mis erroneous and mult be reverſed, as muſt alſo that of the Coun- 
I Court. The errors in the latter judgment are 
O. it, The evidence ſtated in the exceptions, is wholly inſuf- 
der WW ficient to prove, that the writing obligatory, denied by the plea 
ree Mof Trent to be his act and deed, was ſuch his deed; a fact which 
inſt. Wought to be decided, prior to any judgment againſt the other 
fol. rr 8 
the zd, The court erred, in awarding intereſt at the rate of 
on- twenty per centum per annum from the iſt of November 1 7 $4, 
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the YN - # This bill of exceptions is not ſealed by the juſlices of the Gurt, 
urt- bur appears in the record, and none of the defendants appealed but 
I two ſecurities. - 6 N 


till payment upon the principal ſum ; becauſe tke act paſſed in 1780, 
which authoriſes judgments on motions by ſherifts againſt their 
_ deputies, juſtifies only a groſs ſum of damages, although called 
mtereſt on the principal ſum (ſtated in the act to be twenty, per 
cent. the damages to which the ſheriff was then liable, but 
- which the court are of opinion ought to be changed to the 
damages to which the ſheriff himſelf was liable accord. WM Jet 
ing to the laws ſubſiſting at the time of the tranſaction, and an 
which in 1783 and ever ſince, were a groſs ſum of fifteen per 2 
cent. on the principal ſum, and both ſums to bear intereſt at five MI the 
per cent. per annum till paid, with a power to the court to re- 
mit all or any part of the damages, ) provided it appear that judg- 
ment has been obtained by the commonwealth againit the ſheriff the 
JJ PB LO OE SN 
34, The law directs the judgment to be entered, for the prin- 0 
Eipal ſum with which the under ſheriff is chargeable, and the ſub 
damages; and not for the penalty, to be diſcharged by ſuch pay- 84 
ment; and this being a new law, introducing a new rene 
contrary to the courſe of the common law, ought to be ſtrictly | 
J; mds TL ſelf, 
And as the record does not enable this court to determine what 0 


e the County Court ought to have given, the cauſe that 
mutt be remanded to that court for further proceedings from of « 
the notice. i VVV _ 

5 23 . 5 BR g U 


hp | HUDSON again? ROSS, „ 


IHE apellees brought an action of debt, in the County 
Court, inſt Chriſtopher Hudſon, who confeſſed a 
judgment, and then appealed. In November 1789, the death 
of the appellant being ſuggeſted upon the record, a fi. fa, iſſu- 
ed, upon the motion of Charles Hudſon the executor, to revive 
j 8 
In April 1790, a ft. fa. to revive and hear errors, was 
awarded on the motion of the appellees, which was | re- 
CCC nes on ion; > | 0 
In April 1791. the Diſtrict Court affirmed the judgment, IM - cers; 
and awarded the damages and coſis of the appeal, againſt the ap- aw 
. pellant. From which judgment he appealed to this court gran 
The PRESIDENT delivered the opinion of the Court. WE 5 
There is no error in the proceedings in this cauſe, until we if th 
come to the judgment of the Diſtrict Court, which is entered ;»g { 


c * 2 : 
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ir Chriſtopher Hudſon had been then living. The entry 


is: c that the judgment of the County Court be affirmed, and 
that the appellee recover, againſt the apellant, damages accor- 
ding to law &c. and coſts ce Ho as $i bog 
The court take no notice of the death of Chriſtopher, and 
yet that event had been regularly ſuggeſted upon the record, 
and the executor made a party by the ſervice of the ſci. fa. 
In the caſe of Gordon vs. Bates where the executor was 


there ſtated as a party, this Court affirmed the judgment 


with damages and ' coſts to be levied of the eſtate. of the teſtator 
in the hands of the executor if ſo much he had, if not, then 
the damages and caſts of the executor's proper goods, __ 
The damages in that cafe being only one penny, they were 
not worth the attention of the court. On reviewing that 
ſubject we diſapprove of that deciſion in awarding the damages 
againſt the proper eſtate of the executor, in caſe of deficiency 
in that of the teſtator, ſince the executor, in purſuit of his 
duty, only profecuted an appeal entered by the teſtator him- 
elf. Yr EEE 7 1 e 
The judgment of the Diſtrict Court muſt be reverſed, and 
that of the County Court affirmed, with damages from the time 
of entering the judgment in the County Court, to that of the 


3 


affirmance in the Diſtrict Court, and the coſts in the latter 


Court, to be levied of the eſtate of the teſtator in the hands of 
the . OT roo Ss 5 ob FR eg 


_ 2 
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TUR PIN againſt UR PIN. 


i only queſtion in this caſe was, whether ſince the at 
reſpecting wills, (paſſed in 1785,) was in force; a man 
may deviſe lands which he ſhould afterwards acquire? 
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1 Motion was made, that the clerk might be permitted to given | 
certificate of the above judgment, to be entered in the Di/triit Court 


naw fitting :=— By the Curt. This is a motion, which is neuer 


granted without flrong reaſons. In general it is not permitted, as 


we nay change our opinions during the term. It is often granteh, 
if the delay would endanger the debt. No Juffictent reafon appear- 
ing in this caſe, the mation is ver- rul lu. 


-+ 
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The court were of opinion he might; as that law in expreſß 
terms permits the diſpoſition, by, laſt will, of lands which the 


teſtator then hath, or may. have at the time of his death,” In 


55 3 it is different from the law of ee 


* 


* 1 , * 
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BUTLER 250 PARKS. 


Ms was an action of detinue, in the County n for 
us negroes; and a verdict was rendered for four, with- 


= out it finding, either for plaintiff or defendant, as to the fifth, 


The judgment of the County Court was reverſed in the Diſ- 


trict Court: from which the plaintiff below appealed 2 this 


court. 


a for the appellee contended, that only part of the, 
iſſue having been found, the whole verdict muſt be fet wn, 
He. cited C. Lit. 227. 
The dee. of the County Court is cbr⸗ 


3 Leo. 83. Hard. 166. 
By the Court. 


Win erroneous, in not finding the whole iſſue. The jury ſhould 


have found that the defendant did, or did not, detain the _ 
. Nave. | This is exactly like the caſe of Cuſtice and Poſey 


the old General Court; which as an action of detinue for 


three cows, and the jury having on 50 found a verdictas to two, the 


ment of the Diſtrict Court, 


verdict was ſet aſide. But the judg 


in this caſe is alſo ErronpoNs, in not ning a Venire facias { 


de novo, 
Both judgments therefore muſt be reverſed, and * cauſe re: 


manded to the County Ore to o be tried anew, | 


\ 
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the appellee offered in evidence to prove his claim, his ſtore 
books, which were proved to be in the hand writing of one of 
the appellee's book keepers, then dead. This was objected to 
by the appellant's counſel: but the court permitting it to go to 
the jury as evidence, connected with other teſtimony, ſuch as 
a bill of exchange drawn by Thruſton on the appellee, which 
they paid, as well as ſundry letters from Thruſton to the appel- 
lee, and invoices of goods in the hand writing of Thruſton ; 
a bill of exceptions was filed by the appellant's counſel, and an 
appeal prayed and granted to this court. The letters, bill, in- 
voices, and a note of hand given by Thruſton to the appellee, 
are ſpread upon the record, which alſo ſtates, that it was prev- 
ed by a witneſs, that the books of the appellee were in general 
regularly kept. VV 
THE PRESIDENT delivered the opinion of the Court. 

Ever ſince the deciſion in lord Torrington caſe, the law has 
deen ſettled, that a book of accounts in the hand writing of, and 
kept by, a clerk who is ſince dead, is proper evidence upon 
thoſe e being proved. =. oo Ee wr op 

The Diſtrict Court thereforg did right in admitting thoſe 
books, with the other evidence, to go to the jury, for them to 
weigh, and to produce on their minds ſuch conviction, as ſuch. 


” 


evidence might in their opinion deſerys. -. 


ALEXANDER & PETERFIELD TRENT, 


* 


ale 
: 1 
j | 


f appellees brought an action on the caſe, againſt the 
- appellant in the Diſtrict Court of Charlottſville; the de- 
clarations contains three counts; the firft and ſecond upon an 
ludebitatus aſſumpſit & quantum valebant tor goods fold and deli- 
vered, and the third for money lent. Plea non aſſumpſit. 
At the trial, the defendant offered in evidence four receipts, 
ſigned by Peterfield Trent, as offsetts againſt the plaintiffs 
demand, One of the receipts is in the following words, to wit: 


& #4 . : / J 
Received 


or 


* 


8 - SPRING TERM E 
Received of John Scott, per the hands of James Scott, {43: 


| 

64 14: which I ſhall return, when demanded— (Signed) Peterfield is 

&« Trent“ The others are general and not differing eſſentially ny 
from the following viz; © ace of John Scott, thirty-five bic 
ce buſhels of wheat (Signed) Peterfield Freut.“ He alſo offered thi 

in eyidence a receipt, ſigned by John Oſborn, collector for Pe. the 
terſield Trent, in the following words, to wit: © Received of Ja 
* Jonn Scott, thirty-five buſhels of wheat, on account of Pe- C01 

« terfield Trent, (John Oſporn.)“ He alſo produced teſti- : 
 mony, to prove, that before the commencement of this action, un 
he paid to ſaid P. Trent, twenty barrels of corn—and further by 


affered to prove, that he preſented to Peterfield Trent, the fol. 

lowing account, to wit: Liſt of morey &c. paid to P. Trent 
c for payments of my debts, which you promiſed to pay, and 
te the balance to my account that may ariſe with you, and your 
e brother's ſtores.” After which follows a number of items of T 
payments &c. VVV „ „„ 6 
The court refuſing to admit the above receipts and liſt, as "1 
evidence of offsetts againſt the demand of the plaintiffs, the de- * 
fendant filed a bill of exceptions, ſtating the above facts; and ed 
further, that it was proved, that when the ſaid liſt of money the 
Kc. paid to P. Trent, was preſented to him, he admitted all wa 
the items iu it to be juſt, except one; and alſo that the faid bel 
Trent had ſaid, that the items, except the one objected to, had OY 
been taken from an account formerly rendered to the faid Scott An 
by him, but the defendant did not prove what the balance was 
after the payment of the ſaid defendants debts, and it was ad- me 
mitted by = defendant, that the 35 buſhels of wheat mention- ch: 
el in ene of the receipts was the ſame as charged in the liſt, and Sti 
that the flour mentioned in another of the receipts, was only Ne 
ſtored by the ſaid P. Trent, ſor the defendant, and to be ſent ed 
to Baker and Blowe for his uſe. The bill further ſtates, that ov. 


— 
. 


the defendant did not prove any otherwiſe, than as abovementi- ob) 
oned, that tha ſaid payments were made to P. Prent, on ac- W oat 
caunt of the demand for which the preſent action was brought, ma 


and that it appeared, that a conſiderable private account ſubſiſt- W bei 
el between the ſaid P. Trent, and the defendant; on which ac- of 
count the ſaid P. Trent acknowledged himſelf to be the debtor er 

J.. yt nn ogg nie] 
Phe mne plaintiffs, and the defen- 


dant appealed, 


Tue PRESIDENT delivered the opinion of the court. 


enced, that t 
Nie approve, they did not object to it. 
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lt is undoubtedly true, that a debt due from an individual 
partner cannot be ſet off againſt a partnerſhip demand, A pay- 
ment indeed, to one partner, will be a payment to the compa- 
ny, and his receipt (unleſs Feri where ei is for- 

bidden by the company) will bind the whole. But in this caſe, 

the receipts do not ſpecify, that the payments were made for 
the uſe of the company. The lift does; but in that, the ba- 


Jance is not ſtated, and therefore being entirely unſettled, the 


court did right, in refuſing to let it go in evidence to the jury. 
If indeed, P. Trent has received the balance, and ſhould be 

unable to pay it, Scott may obtain relief againſt the company 

by getting an injunction for ſo much n. 

Ct of T3 1 Judgment affirmed. 


PO WITS + "IT [4 md. We. „ 


cCocHRaN again# STREET. _ 
4 | HIS was an action of ſlander, brought by Street againſt 
Cochran, in the County Court; wherein a verdict was 


given in fayor of the plaintiff for & 59, Cochran having fail- 
ed in a motion in arreft of judgment obtained an injunction on 


the chancery fide of the ſame court, ſuggeſting that the trial 


was unfair, and brought on by ſurpriſe, and alſo charging miſ- 
behavior in in uf... Tee TRL NS 
The cauſe coming on for a hearing, the court {without ſet- 
ting aſide the former verdict, ). directed a new trial, and the ver- 


dict thereon to be reported in order to a final decree. The 
material facts, proved by the depoſitions taken in the ſuit in 


chancery, are, that this cauſe, and another of Cochran vs 
Street, were taken by conſent, out of courſe, to be tried at 
November court; but that the latter coming on firſt. employ- 
ed the whole of the term; ſo that this was neceſſarily continued 
over until the ſucceeding term, when it was tried, tho much 
objected to by Cochran. Four of the jurymen declared on 
oath, that they were of opinion upon the evidence that no da- 
mages ought to have been given againſt Cochran; but that 


being unacquainted with the duties of jurymen, and the nature 


of their office, and being told by others who were more experi- 
hey muſt agree in any verdict which the majority 


rom the decree of the County Court, Street appealed to 


the High Court of Chancery where it was reverſed; and from 


that decree of reverſal, an appeal was prayed to this court. 


| | . 


— 
"4 


WW 


ere TEA 


MRSH ALI, for appellant. The verdict in this caſe is the 
finding of only eight W and is in truth no verdict at all; 
If the circumſtances, which attended it, had been known, it 
could not have been received by the County Court. Being after- 
wards diſcovered, there was no remedy but by the equitable 
interference of the court. VVV „„ 
There are no better reaſons for ſetting aſide a verdict, than 
Its having been unfairly procured, whether by ſurprize on the 
parties, or miſtake in the jurx. N . 
I would alſo obſerve that the appeal in this caſe from the de- 
cree of the County Court was premature; for the court not hav- 
ing ſet aſide the firſt verdict, but merely directed a new trial, 
the decree was interlocutory on. e 
Duval for appellee. If the court ſhould affirm the decree 
of the County Court, much injuſtice may flow from it, as after 
ſo long a time ſince the former trial, witneſſes may have died, 
or removed, by which the parties may not have ſo fair a trial as 
the former was. Beſides, a new trial cannot be obtained at law 
after a motion in arreſt of judgment; and therefore it ought not 


to be directed by a Court of Equity 5 Bac. 239, 242, 243. 


Nothing can be productive of ſo much miſchief, as a practice, 


once introduced, of permitting ny wang by their after affidavits, 
to ſet aſide their own verdicts. They are liable to be tampered 


| with out of court, to defeat the faireſt virdicts, and thus to pro- 


duce endleſs vexation, and real injuſtice to the parties; par- 
ticularly, where one of the parties may in the mean- time have 
loſt his witneſſes. The proof of miſbehaviour ſhould not com 

from the juryman but from ſome other perſon. Duri and 


This decree is as final, as one for negroes, where an account 
appeal may be taken from ſuch a decree. | a a 
MARSHALL in reply. I grant that in the caſe ſtated by 


of the hires is directed; and yet there is no doubt but that an 


Mr. Duvall, it is the practice to appeal from ſuch a decree; but 
the reaſon of it is, that as to the negroes it is final, and execu- 


tion for them may iſſue immediate). | 


THE PRESIDENT delivered the opinion of the court. 
We do not take into conſideration the depoſitions, touching 
tthe merits of the cauſe, before the jury. They were the pros. 


per 1 upon that ſubject. As to the unfairneſs of the trial 
on the ſcore of ſurpriſe, there is no doubt, but that if it were 
as 


- 


\ 


proved, it would afford good ground for granting a new trial; 


7 
: 


is if tis cauſe wers tried out of its turn, without the previous 
conſent of the _ But the court think the proof too ſlender | 
To meddle with the verdict of a jury, upon the evidence of 

ſome of the jurors, is à delicate buſineſs, and ſhould be proceed- 
ed in with caution, to prevent the miſchief of the jurymen be- 

ing tampered with. Lord Mansfield very properly, inthe caſe 
cited from Duri & Baft, refuſed a new trial upon the affidavit 

of two of the jurors, that the cauſe was decided by croſs and 
pile, hecauſe it went, not only to prove themfelves guilty of miſt 
behaviour, but alſo ten others of the jury. But here, ten 

of the jutors are-examined, and eight of them agree in the fact, 

that part of their body were oppoſed to giving any damages at 

all, and that the virdict was found on the opinion of a majori- 

ty. Four of them ſwear that they did not incline to give any 
Emages z that they did not diſſent from the verdict, in conſe- 
quence of a miſapprehenſion of the law, and a belief that the 
opinion of the majority was to prevail; that they did not previ- 
oully agret to he bound, by the determination of a majority; 
and that, if they had known, that way Ships have prevented a - 
verdict till their conſciences were ſatisfied; they would not have 
agreed to the vefdict. There does nat appear to have been an 
tampering with the jurors by any perſon; in order to obtain this. 
information. It comes out upon examination as other teſti- 
mony does: a great majority of the jury confirm the fact to 
Which theſe four have ſworn; and none of them contradict it. 

It is clear therefore that the verdict was found under a miſ- 
take, and that a new trial ſhould be awarded. The inconve- 
nience which may happen from another trial, if real, is 1 bo 
attributed to the party who complains of it.—It might, but 
for him, have been had at a much earlier dag. 

The decree of the cliancellor muſt be reverſed and that of 


by the County Court affirmed. 
Jut e . 55 „ 


| | © THORNTON againf SMITH. = 

ng VHIS was an action of ſlander brought by the plaintiff, in 

0. che Court of Huſtings, for the city of Richmond. The 

1al declaration begins thus: © City of Richmond to wit:” It then 

ere proceeds to lay the words to have been ſpoken = in the city 

al, ¶ oreſaid.“ After an impar _ the plea of not guilty was put 
8 | 5 in. . 
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in. Verdict for L 55, and judgment thereupon, from which an 


appeal was prayed to the Diſtrict Court, where the judgment 


was reverſed: The cauſe came up, by writ of grror, to this 


THE PRESIDENT. - The caſe of Medtard vs. Skipwith, 


Was three times argued. ' That was an action of debt on a bond 


in the Borough Court of Richmond, which was ſtated in the 
declaration, to have been executed in the city of Richmond; 
without alledging it to be within the juriſadittion of the court. 
The judgment of the Diſtrict Court, affirming. that of the 
County Court rendered for the plaintiff, was affirmed in this, 

There were various queſtions agitated by the court upon that 


occaſion, and different opinions given upon them, moſt of which 


were by a bare majarity. Among others was this: whether 


the words, within the juriſdiction of the court were indiſpen- 
_ fible in every declaration in a Corporation Court, or might be 
ſupplied by other words equivalent to them? . That they might 


be ſo ſupplied, was the opinion of four judges. But a bare ma- 


jority determined, that in that caſe, the words were not ſup - 
plied, but that the omiſſion was cured by the confeſſion of judg- 
ment. The fame majority alſo decided that the £5 damages laid 


in the declaration, were to be added to the £100 debt, which 


deprived that court of its juriſdiction. The judgment was at 


firſt reverſed ; but, on the third argument, a worthy judge chang- 


eld his opinion, and it was finally affirmed. 


At the time this writ of error was moved for, if that caſe re- 
mained as authority—the queſtion would have been reduced to 


2 ſingle point, namely, whether a judgment upon a verdict 
were equal to one given upon the confeſſion of the party? 


But as there was a diverſity of opinions, and various points 
agitated upon that occaſion, the court were willing to hear the 
matter argued at large, as if that caſe had not been determined. 
he caſe has been entered into much at length, and the ſub- 


ject having been maturely conſidered by the court, a bare ma- 
jority are of opinion, that the judgment of the Diſtrict Court 
is right in reverſing that of the Borough Court, becauſe the 
ſpeaking of the words, tho' alledged to have been in the city, is 

not alledged to have been within the juriſdidtion of the court. 
That accofding to uniform precedents, thoſe | preciſe words 


ought to be uſed, in all declarations in courts of inferior juriſ- 


diction. © + )))CVVVVVVVVVN 5 
As the judgment of the court is founded upon precedents 
Alone, And I feel a full conviction, that they if taken et col- 


7 , SY 
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3 % 
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leRive view, prove the di rect contrary, I am compelled, pain- 


* my reaſons for it. de,, 5 
omeſtic precedents appear to me to ſtand thus: 


in the former General Court, nor do I recollect one. 
In that court, ſince the revolution, one is mentioned; that 


Court of N for a lot in that town. The demiſe was 
laid to be made in 2he town, of a lot of ground fituated there. 


ledged, to be within the juriſdiftion' This was faid to be a 
leading caſe, in conſequence of which, other caſes were uni- 
formly decided the ſame way; but the names or number of 
them was not ſtated: and if there were error in that calc, 


the view of the court or jury, when trying the cauſe, . there 


were mitte... tru ace? 

In the Diſtrict Courts, where the ſame; judges act ſeparately, 
we find they are not uniform in their deciſions. upon the point; 
The judgment in Medtard,vs Skipwith being different. But 


how comes this court to be bound by precedents of the Gene- 


ral Court, (however reſpectable they may be) whole judgments 
this court are authoriſed to controul? If ſo, and they have erred 
but once, we may correct it; but if they have repeated it, 
ſhall it ceaſe to be error? | jet. 2 eddy ena t 

In Picket vs. Claiborn; . this: opinion: did yer. pmuail. .  Fhe 
General Court reverſed the judgment in that caſe, becauſe there 
was no declaration, although there was a confeſſion of judgment. 
This court, tho' forty ſimilar precedents were mentioned, re- 
feried their unn... bps 
This queſtion is placed upon the authority of Engliſh prece- 
dents. I ſhall preſently conſider thoſe cafes. at large, but let 
us firſt enquire how far we are bound by their authority. The 


' ordinance of the convention in 1776, declares all the ſtatutes of 


England prior to the 4th of James 1it, which were of a general 


nature, applicable to Virginia, and not local to that country, to 


be in force here.. gt a 
Applying the principle of that ordinance to the force of prece- 
dents from thence, if it ſhall appear, that the rule now con-. 
tended for (admit its exiſtence) grew out of the local 0 
N . N e O01 


* 


ful as it is, to differ in opinion from my worthy brethren, and | 

It is faid, that no caſe has been determined upon this point | 
of Pride vs. Hill, which was an ejectment in the Borough 
The plaintiff had a verdi& and judgment; but, upon an appeal - 


to the General Court, it was reverſed; - becauſe it was not al- 


which was a local action for a houſe in town, perhaps within 


could be little doubt in a tranſitory action, where. thoſe words | 
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of the inferior courts in that country, and was — upon 


; conſiderations in which ours totally differ from many chen 9 


precedents cannot bind us. 
The courts of inferior juriſdiction in that country are various 
and differ much in the nature of their conſtitutions. 


1ſt, The Spiritual Courts, limited by the Can in Sing 


to matters of a ſpiritual nature. 

24, The Admifalty Courts, confined to des arifing upon 
the high ſeas . mariners may ſue for their wages in the common 
Jaw courts, their contracts being made on land; but they ma 
and generally do ſue in this court, becauſe here they may alf 


jj young: and charge the ſhip. | 
,The* County and Sheriff's Courts, late lte the eounty, 
and to ſuits of the value of 40. ; 
| ** 4th, The Marſhalſea Court, limited to reſidence within 
5 twelve miles of the palace. 


Ieh, Corporation Courts, Royal Franchiſes, and Courts of 
Ions all conßned to reſidence within the jurifdiction. " 
Sch, The Pie Powder Courts, limited as to time; tbe per. 


| 1 and ſubject of diſpute which muſt ariſe guriing the fr” be- 

_ tween parties attending there. 

Phheſe eourts and many others, Which it would be too 266k; | 
ous to enumerate, derive their exiſtence from different ſources — 


Preſcription, / Charters, + and acts of Parliament, &e. Again, 


they differ as to the manner in which their Judgments | are con- 
troled, eitker befbre or after they are rendered.” | 
Before: —As ift by plea to the Jurifiliing ; or 2d, by: 2 pro- | 


hibition from a Superior Court. 


After: iſt by writ of error; in caſes where ſueh writs lie: 
2d By Prohibition : where error does not The,” as' to the admi- 


alty and Eccleſiaſtical Courts. 
3d By writ of falſe judgment to the Boſe ne but ta 


5 — Courts hey apply that baſe term, J cannot fay with 
accuracy. 

In this complex view of the inferior antes, it wks 
have been difficult in declarations, to deſcribe the various on | 


cumſtances on which the juriſdiction depended. It therefo 


became a practice, founded in convenience and propriety, ta 
: Alledge in the declaration, that the eauſe of action aroſe at ſuch ; 


a place, within the juriſditftion of the court. 


n Virginia, we have no Courts, deriving ale arigin Tron) 


Pi reſeription, or Charter. They are all created by the legiſla- 


ys 


* 0 Ce) their Powers, 2nd their Porn The 


courts, ſeems to be the appellate juriſdiction: placing the Dif. 
trict Courts and all above them, in the firſt claſs; and in the 


latter the County and Corporation Courts; coupled together 


jn principal; and referred to, as in the ſame predicament, in the 


laws allowin e ee which ſometimes uſe the expreſſions 


« from the County and Corporation Courts? at other times 


e the county and other inferior courts.” 8 
Their juriſdictions are deſcribed in the ſame world as to li- 
mits, tho not as to extent. Theſe words within the juriſ- 


dition” have never been uſed, or conſidered as neceſſary, in 


jn the county. I cannot therefore conceive, why thoſe words 


ſhould be neceſſary, to bring the cauſe within e ay omg” 4 2 


riſdiction of the Corporation Curt. 


But let us now ſuppoſe that theſe courts are like to inferior | 
Courts in England it wil} be found (I conceive) that the pre- 
cedents are miſunderſtood. 1 have ſaid, that the form of the 


declarations there, were founded in convenience and propriety. 
But that ever a judgment was there reverſcd, becauſe thoſe pre- 


ciſe words were omitted, if a place was alledged, remains 1 


think not only to be proved, but the contrary is to my mind 


erinced by the caſes produced, if the principle of them, ROE | 


of the ſound of the reporters words be attended to. 


] ſtate this as a fact — that in all the caſes e upeny? 99 


place was laid at which the gif (as they call it) of the action 


aroſe. And from hence, I infer, that the deciſions in thoſe 
caſes turned upon the want of a venue, — was not to be 
preſumed in inferior courts, nor did the ſtatute of Joefails, 
which cures the want of it, extend to thoſe courts.” But 40 js 


not thoſe {tatutes extend to Corporation Courts here? 


1 Sand. 53 is referred to as a leading caſe, But choerror! in that 


OF THE YEAR ONT. . 


true criterion of diſtinction between our ſuperior and inferior 


the 7e eee is ſufficient to alledge the cauſe to have ariſen 


3 


was; that no place was laid for the NOT gf the In 2 


Lev. 87, no place was alledged as to the ſale and felvery, and 


the deciſion clearly turned upon the want of Venue. 1 
Ventr. 2, is liable to the ſame obſervation no place was laid 


for tho' the, demife was laid at Middle- row, the declaration did 


not ſtate, where Middle-row was. Ib. 72. Bernard and Ber- 


nard—it did not appear where Hull Bridge was. 2 Lad. Ray, | 


1310, the declaration does not alledge where the pond was, 
Durn. and Eoft. 151. It is not ſtated that the money Was 


had and received there, In 2 Wi. 10, if it had been ſtated that 
the 45 had been delivered at A ylefbury, the judgment: 1 think” "> 


would 


"ence only, | 
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would have been different. But as te theſe caſes ay poſition 
that they turned upon the want of venue, is deduced by infer: 


Other caſes plainly prove to my mind the ſolidity of the dif 


tinction. | - 


Bernard vs. Bernard 1 Veni. 72, is no authority either way, 
as the cauſe finally went off, the court being divided. Waldock 
vs Cooper, 2 Wil. 16 before mentioned, produces in my mind 


_ wnrefiſtible conviction, that if the declaration had alledged the 
goods to have been delivered at Ayleſbury, it would have 


been good, without expreſsly laying it, to have been within thi 
Juriſdittion of the court. 1 ET on 
Lancaſter vs Lovelace 12 Mod. 536, is directly in point, the 
declaration alledged the cauſe of adion to have ariſen at Canter: 


bury.—On a writ of error it was objected, that it did not ap. 
pear, that the juriſdiction was co-extenſive with the city: an 
- objection which could not be made here. But it was ſaid, the 
_ defendant by coming in, and anſwering, had waved the advan- 


This proves the principle I am endeavouring to ſupport; 


that if a place be laid, and there be no plea to the juriſdiction, 
it is too late after judgment, to queſtion the juriſdiction. In 


Hard wicks caſes 116 there is one, in which the queſtion was, 
whether the reſidence of the party, on which depended the ju- 


riſdiction, was defectively alledged (which is the moſt that can 
be urged in this caſe) ſo as to have been good on a demurrer. 
Fet after verdict, it was preſumed to have been proved. Mr, 
MARSHALL in this caſe diſtinguiſhed between the original 


judgment of amercement, and the action of debt upon the judg- 
ment. At the time, I thought there might be ſome weight in 
this argument, but it does not now appear to me a ſound one, 


The words, goed on demurrer and the proof preſumed, muſt reſ- 


pect the new action, and not the amercement; from the con- 
gluſion of the judges, that without ſuch proof, the amercement 


Would have been coram non judice, and void: therefore no debt. 


It is laid down in 2 Ventr. 333, that a party ſhall never be 


allowed to aſſign for error, that which he might have taken 
advantage of by p leading. 1 
TI The modern cafes all run in a train of preſuming every thing 
after a virdict, according to the ſpirit of the ſtatute of Jeofails. 
They further prove to me, that all the caſes cited, turn upon 
the want of a venue, which the ſtatutes of Jeofails do not cure 
in proceedings in thoſe inferior courts, and by no means upon 


© Since 


t 
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Since then the precedents are founded on reaſons applicable , 
enly to the nature of inferior courts in England, (in every reſ- 

ct unlike to our Corporation Courts, to which our act of 
Jeofails does ee extend, as well asto the County Courts, 
the principle of preſuming every thing after verdict, which 
might have been proved, remains in caſes of this fort, as in 
others, uninfluenced by thoſe precedents. | 

Would it not be f range, that after a fair NY where the 
defendant waved all exceptions not connected with the merits 
when if they-had been well founded, he might have availed 
himſelf of them; and after a jury has aſſeſſed the damages ſuſ- 
tained by the injured party, a ſuperior court ſhall declare, that 
for the want of a few cabaliſtical words, which, if inſerted, every 
man of common ſenſe would pronounce to be tautolagous, the 
plaintiff ſhall not have the effect of his judgment? I lay taute- 
hgous, becauſe if the cauſe of action aroſe in the city, the law | 
declares it to be within the juriſdiction of the court. 

However, the other judges are impreſſed with a different view. 
of the ſubject, and are of opinion that the judgment of the Diſ- 
trict Court is right. After having diſcharged my conſcience, 
L ſhall acquieſce in he opinion col not ſtir the queſtion again, 
unleſs the other LON ſhould, on ay future occaſion, with to 
ae . 
| | Judgment of the Diane Court affirmed. 
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againſi 


ERASMUS GILL & SARAH his WIFE. 


HIS was an action of debt determined in the ah 
1 Court of Peterſburg in favor of the appellees, the plain- 
tits in that court, The declaration demands Z 490, + and con- 
tains two counts. The firſt ſtates that Lucy Newſum, 
the guardian of the female plaintiff, then an infant, and 
unmarried, did demiſe ms PONIES: for which the rent is 
| 5 5 claimed, 
— — „ — ) 

* In the Fall term of 279%, Ws caſe of Winder vs. Eddy. was decid- 
ed upon the ſame principles. The ſuit in that caſe was brought in the 
corporation court of Frederickſburg: The declaration was headed, 


corporation court of Frederickſburg, to wit: and laid the cauſe of 
action and aſſumpſit at the corporation 1 but the words. 


Wy * Juriſdiction of the court were omitted. 
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.chimed, whereof the ſaid Sarah at that time Was fiezed 
in her demeſne as of fee to the ſaid Roſs, to hold from the 
firſt day of January 1776, till the ſaid Sarah ſhould marry or at- 
tain the age of 21 years Which ever ſhould firſt happen; yield: 
ing to the faid Sarah { 70 a year. —It ſtates the entry 
thereupon and enjoyment for eleven years: that afterwards, 
to wit on the firſt of June 1786 the ſaid Sarah being ſtill an in- 
fant, intermarried with the ſaid Eraſmus; and L 490, for the rent 
for 7 years ended the 1ſt of January 1787, to the ſaid Eraſmus; 
and Sarah, after the demiſe of the ſaid premiſes to the ſaid Da- 
vid, and after the eſpouſals between the ſaid Eraſmus and the 
faid Sarah celebrated, were in arrear and yet are &c. where: 
by action acerued to the ſaid plaintiff. &c Nevertheleſs the 
defendant hath not paid c-“ x 
The ſecond count ſtates a demiſe made by the plaintiff Sarah 
who was then a feme fole, of other lands to the defendant, - to 
hold fo long as both parties ſfiould pleaſe, yielding the yearly 
rent of £ 76.—allo the enjoyment thereof for eleven years by the 
defendant the marriage of the plaintiff, and the fame ſum of 
490 in arrear and unpaid © whereby action . accrued to the 
laintiffs, &c. nevertheleſs &c.“ the damages are laid at £ $00, 
222 % ⁰ ² HT 5 nn 
At the trial, a motion was made by the defendant, for a non- 
ſuit; which the court refuſing to direct, a bill of exceptions 
was filed, ſtating, that the plaintiffs gave in evidence a memo- 
tandum in writing, ſigned by Joſeph Jones, in behalf of one 
Lucy Newſum, bearing date the 27th of January Lf mien theſe 
words to wit: © That David Roſs ſhall occupy and poſſeſs the 
. houles and plantations belonging to the eſtate of Peter Jones, 
ec from rt of January 1776, until the heir ſhall marry, or come 
© to age; but be at liberty to give it up, at the expiration of any 
te of the years, giving three months previous notice; to pay £750 
tc per annum; to leave the plantation in tenantable repair; to com. 
de mit no ahuſes in cutting fire- wood, nor get more rails than ne- 

e ceſſary to repair the fences from time to time. Should the heit 
te when of age, or married, want the ſaid houſes and plantation, 
< to give the like notice of three months, before the expiration bf 
« the year; otherwiſe the ſaid David to remain in poſleſſion, till 
4 the enſuing year, on the aforeſaid terms: That the plaintiffs 

alſo proved by a witneſs, as well as by letters of the defendant, 
that a verbal contract was entered into between the mother of 
the plaintiff with the defendant, as ſtated in the declaration, of 

which the defendant took the above memorandum, 1 oy 
Is, FOO SE 0, 3 0” 5 1 NN -- 
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agreement aforeſaid, the defendant entered into, and was poſ- 
ſeſted of the ae premiſes, but that they produced no proof 
of any contract between the plaintiffs and the defendant, other 


than as above, or that the memorandum. aforeſaid was ever 


affigned to the plaintiffs, otherwiſe than as {tated in the declara- 
tion: and this being the only evidence in the cauſe, to prove 


the terms on which the defendant held the lands, or to ſupport 


the claim for rent; the defendant moved for a nonſuit, &c. 


The 1 jury find that the defendant © doth. owe the debt in the : 


declaration mentioned,” and aſſeſs the damages to ( 130: 16: 3: 


The judgment is, that the plaintiff recover againſt the defen- . : 


dant / 490, the debt in the declaration mentioned, and their 


coſts, bur to be diſcharged by the payment of £2420, together 5 


with the damages aforeſaid and the coſts. 


TIIE PRESOIDEN T. A doubt was ſtarted at the bar whe 
ther two counts could properly be laid in debt for rent; at 
leaſt without demanding the amount of the two. rents claimed 


in both counts. But a precedent of a ſimilar kind was produc- 


ed, and as the record ſtates that no evidence was given on the 


n count, the court are ſatisfied that that count may be 


thrown out of the caſe as mere ſurpluſage. _ 
An objection was made; that the virdict FI that the FE IRS 


dant owes the debt in the declaration mentioned; and there being 


two counts for the ſame ſum, there is nothing to guide the cout 
in referring the finding to the one or the otlier 


The bill of exceptions furniſhes #n eaſy anſwer to this N 
tion, by ſtating that no evidence was given upon the ſecond 
count, and that full evidence was given upon the firſt. Of 


courſe the verdict obviouſly refers to that, to whieh the teſti- 
mony applied, and conſidering each count as a diſtinct declara- 
tion, the expreſſion is by no means doubtful or improper, - par- 


ticularly as the ſecond count 8PPSArs to have been avandonee by 


the parties. 


The court were certain y right i in rejeQing the motion 8 | 
was made; as We are of opinion that they had no power to di- 
rect a nonſuit, howtver deſtitute the plaintiff might he of 
a right to recover. They may adviſe it, and may direct the 
plaintiff to be called; hut if he refuſe to ſuffer a nonſuit,: the court 


can no otherwiſe protect and enforce their opinion, but by a= 


warding a new trial; in caſe the jury. have found againſt their 


direction. Conſequently a refuſal in the court to direct a 
danſuit, cannot be a ground of . | 1 15 


- 
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If the court aut improper evidence, an exception may be 
taken to their opinion; but if the queſtion depend upon the 
weight of teſtimony, the jury, and not the court, are exclu- 
Gvely, and uncontroulably the judges. 

This queſtion then muſt turn upon the whole evidence, as 
well the parol as the written. The plea is nil debet; and it was 
inſiſted at the bar, that zi habuit in tenementis could not be giv. 
en in evidence This is a point which need not be now decid- 
ed, ſince the leſſee having uninterruptedly occupied and en- 
joyed the land; he cannot avail himſelf of a want of title in the 
plaintiff, if the fact were, that ſhe had none; it would Save 
been otherwiſe if eviclion had been proved. 

But the bill of exceptions, tho? it does not t ſet forth the pa- 
rol evidence at large, ſtates generally the weight of it, 
and that it proved a parol demiſe as laid in the declaration. 
This aided by the verdict, ſufficiently eſtabliſhes the title of 
Sarah, to the preiniſcs, and the demiſe of them, by: her guardi- 
an, to the deferdant. 

There is no doubt but that a guardian may leaſe the lands of the 
ward during infancy, if the guardianſhip ſo long continue: and 
in this caſe, the demiſe being from year to year, if another guar- 
dian had been appointed, the term would have ceaſed. "The 
reſervation of the rent to the infant was proper, and cannot be 
_ likened to the caſe of a reſervation to'a ſtranger: for the inheri- 
tance being in the ward, there is a privity between her and the 
| left and therefore there is no doubt of her right to maintain 

7 ion of debt, to recove- the arrears of rent. Tt is true that 
8 guardian may, by a leaſe in writing, reſerve the rent to him- 
ſelfto cover advances which he may make for the uſe of the ward; 
and in that cafe the action muſt be brought in his own name, 

* unleſs he aſſign the leaſe to the ward. The reaſon why the 
ward cannot in ſuch a caſe maintain the ackion is, that, as he 
muſt declare upon the written leaſe, there would be a variance 
between the allegation, and the proof. But in either caſe, 
there is no doubt but that a payment of the rent to the guar- 
dian, during the continuance of the 8 would be a bo 
r of the tenant for ſo much. | 

We find no error therefore until we come to the entering 
pot the judgment. The verdict is for ( 490 the debt in the 
declaration mentioned and (130: 16: 3, damages and coits. 
The judgment is for the Rane but to be at ee by the pe 
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| This latter mark; we do not canſider as being any part af the 
lus judgment, but merely ſurpluſage. For as there is no e 5 
in the caſe, the law does not warrant ſuch an entry.  _ 
as As the plantiffs do not complain of this reduction, we n, 
vas I it as a releaſe of ſo much by them, and as it is for the be- 
iv. neſit of the FORO, he cannot object | 
id- | „ e gment affirmed. 
en- 8 1 TY | 
the IT | | pt; 7 
we BIBB agarin/t CAUTHORNE. 
o (BIS was an action of debt brought in the name of. the 
. commonwealth for the benefit of Mrs. Cauthorne, againſt 
of William Bibb, Richard Bibb and John Watſon, upon a bond 
15 executed by them the former as ſheriff, the two latter as his 
= ſecurities, The . laid in the declaration is, that the ſaid 
1 William Bibb did execute two writs of fieri facias iſſued 
By from the County Court of Eſſex, upon judgments obtained there 
we by A. R. againſt the ſaid Cauthorne, notwithſtanding two writs 
he of ſuperſedeas to the ſaid, judgments, had been obtained by 
15 the ſaid Cauthorne directed to the ſaid William Bibb, and whic 
115 were tendered to, and refuſed by him before the ſervice of the 
is faid execution; and for ſelling | the goods of the ſaid Cauthorne 
5 upon the ſaid executions, in contempt of the ſaid two writs, of 
oa ſuperſedeas, although, there was manifeſt error in the ſaid judg-. 
10 ments, which the Tame would have reverſed; whereby akti- 
4; on accrued to the commonwealth for the bereft: of the faid 
8 Cauthorne to demand the penalty of the ſaid bond. 
Fe The writ againſt William Bibb being returned & no :nhabi- 
10 tant” the ſuit abated as to him, the other defendants plead con- 
1 ditions performed. A verdict was found, that the defendants 
IN had not perfarmed, but had broken the condition of their bond, 


and aſſeſſed the damages for levying the executions in the decla- 
4 ration mentioned, i in terre of the ſaid two writs of . 
deas to C260. | 5 
T be judgment of the court is, 6 that the ond reco- 
5 1 5 ver againſt the defendants for the benefit of the ſaid Cauthorne 
1000 · (the penalty of the bond) and the coſts, but to be diſ- 
* charged by the payment of the damages aforeſaid, and ſuch o- 
ther damages, as may be hereafter aſſeſſed, ben ſuing out a 
8 Joon facias and affigning new breaches.” BE 
From this Judgmey the defendants 2ppealed. 
| I * — 
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The PRESIDENT. It was objected by the dete 


counſel, that this action ought not to have been ſuſtained, the 
bond having been made payable to the commonwealth, inſtead 


of the juſtices, as required by the ordinance of convention paſſed 
in 1776, Ch. 5. Sec. 8, which | gives the be to individuals 
injured by a breach of it. 

If the counſel had been correct in his premiſes, bis concluſion 
would have been right; but there was at the time. of paſting 


this ordinance, a prior ſubſiſting law of 1748 amended by ano- 


ther in 1753, which directed the giving of bonds of this ſort, 


' Payable to the king, and pointing out the ſame remedy to indi. 
viduals, injured by a breach of them. This law amongęſt others, 
was by the ſame ordinance of convention declared to be in 
force, and the legiſlature in 1782 conſidered it as Being in force, 


by referring to and repealing part of it. 

The bond in queſtion, purſues the form & thoſe laws, ſub. 
ſtituting the commanwealth for the kmg. 

Upon the merits the plaintiff is right; but the court is of 


opinion that there is error in the judgment, in attaching the 
recovery to Catharine Cautborne as to future 1 injuries, excluding 

all others. | 
The judgment Solas muſt be reverſed for this error, and | 


entered, © that the commonwealth recover againſt the defendants 


dc the ſaid ſum of { 1000 and the coſts, but to > be diſchar ged by the 


ce payment of the emages by the jury aſſeſſed for the benefit of 
« Catharine Cauthorne, and the coſts, and ſuch other damages 3s 
cc may be hereafter aſſeſſed upon ſuing out a ſcire facias and aſſign 
6c ing new breaches * the ſaid Catharine, or by "7 other "PEO 


ki er peefour injured. 
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TAYLOR 
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againſt T7 : | 1 | 


DU N D A J 8. 
HE ak > was this: Dundas W obtained a 1 


againſt Hendricks and Taylor, an execution was taken 
gut at ne requeſt of 1 lor, WHo.\ Was only a e in order 


that 
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that it might be levied upon the effects of Hendricks, who was 
about removing with his property from this ſtate. It was iſſu- 


ed without the knowledge or permiſſion of Dundaſs, but with 


the conſent of a gentleman, who had been counſel for him in 
the High Court of Chancery, upon an injunction, obtained by 


Hendricks, to the judgment at law. The execution was ſerv. 
ed upon the property of Hendricks, and a replevy bond taken. 
The ſecurity being entirely inſufficient, Dundaſs ſued out another 


execution with a direction to levy it upon the property of Taylor 
only ; and upon a motion made by Taylor in the County Court, 
where the judgment was rendered, to quaſh the laſt execution, 
this queſtion came on. The judgment of the County Court is, 
that the execution be quaſhed, it appearing to have iſſued il- 


legally.” —Sundry exceptior.s being taken, the cauſe was car- 


ried by ſuperſedeas before the Diitrict Court, where the judg- 
ment of the County Court, was reverſed, from which an ap- 


peal was granted to this. 


The PRESIDENT. - The motion made in the County 
Court, as well as the grounds of the courts opinion, are im- 
perfectly ſtated in the record; and had nothing elſe appeared, 


perhaps it might not have been ſuſtainable. But, as the fhort 
entry of the motion and judgment was probably occaſioned by 
the bill of exceptions ſtating the whole evidence, if from thence 
it appears, that a ſecond execution iſſued, and was levied, 
after a former one had been iſſued on the ſame judgment againft 


the ſame party, returned, * levied on ſlaves and a replevin bond 


taken! the ground of the courts opinion will ſufficiently appear, 
to enable a ſuperior court to judge of its propriety. - 7 


The firſt execution is ſet forth, dated November Sch 1789, 
returnable to January court, and directed to the ſheriff of Cum- 


berland County, The return dated the 23d November 1789, 


is © levied on Peter, &c. and replevied for twelve months, J. x 


F Bendrickelecurity ge ng oe OR „ 
Tie ſecond execution dogs not appear in the record, nor the 


date of it; except, that it is ſtated in the petition for the ſuper- 


ſedeas, to have been iſſued April 29th 1790, againſt Hendricks 


* Taylor, and to have been ſerved on Taylor's property on- 
y—and that this was the execution, which Taylor moved to 


* 


quaſh, and which was quaſhed in June 1790. 


The time of the firſt execution being returned (on which 
the queſtion as to the propriety of iſtuing the ſecond will turn) 


Is no otherwiſe aſcertained, than by the date of the return; 
which I ſuppoſe (as expreſſed) is the day on which it was levi- 


a, 
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It. was for this purpoſe, I preſume, that = execution book 
Was referred to, where, I ſuppoſe, the clerk enters the time gf 
the return; otherwiſe, I can ſee no reaſon for referring to it af 
all, as the ficſk execution with the return on it, was before the 
V 3 — 
I he hill of exceprians preſents four queſtions, propoundel 
to, and degided by the court. The firſt is a general one: I; 
the execution book a record, not to be contradicted by paro| 
proof? The court decided in the affirmative. The nature, and 
tendency of the parol proof, not being ſtated, it is difficult to 
decide the queſtion, as a general one either way. That the 
execution book, directed by law to be kept by the clerk, be, 
roms part of the records, ſeems generally true; But, as in this 
Inſtance, the time of returning an execution, is entered by the 
Elerk in his office, without any writing to direct him, and az 
ke might make a miſtake in his entry, although prima face it 
weill be preſumed right, it would ſeem too rigorous, to preclude 
a party from denying the truth of the entry, it made out by cleat 
Proof ds LADS Hail i 
Suppoſe a caſe of a mation ta fine 3 ſheriff for not returning 
an execution in time: the execution book might be received 
As prima facie evidence, to prove the time of the return, liable 
to be contradicted by other proof. However, as na; evidence 
is ſtated in this caſe to have been offered, to prove a miſtake in 
the entry, I conclude that the queſtion is ſtated as a general 
one, relative to the particular evidence ſpread upon the record, 
The ſecond queſtion is: whether the deſendant might be ad. 
' mitted to prove, by any evidence lels than record, that the firſt 


execution was not iſſued by the order of Dundaſs, or his attol. 


hey? This is decided by the court in the negative. | 


The third point made, was: whether the defendant might 


be at liberty to prove, that Taylor undertook the management 
ot the firſt execution, which was, by his agent, unduly, 
| forved, and unfairly executed; fo as to. deprive the defendant of 


| : 4 | 3 8 Wi - „ þ 
the benefit thereof? the court thought ſuch evidence inadmijh; 


ble, and not to be heard. 

The fourth queſtion was: | 
Hugght to be quathed, being levied only on Taylor's eſtate, and 
It not appearing that Dundaſs had received any. part of his 
_ Judgment, or any fatisfation therefore, from the ſaid Hendricks 
- Bnd Taylor, or from any other perſon? This was decidey 
in the affirmative. hether the evidence, offered to be 


given, was adaiffible or not, as contradicting a record, was 


Fo entirel y 


whether the ſecond execution 


entire! 
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entirely immaterial, and did not tend to oppoſe the motion for 
quaſhing the ſecond execution. It might have afforded good 
ground for quaſhing the firſt execution, or might have entitled 
Dundals to a ſuit againſt Taylor for his conduct, but it could 


one bad been returned 


vied, and continued at that time in force, 
unquaſhed. . | 


if no actual ſatisfaftion was made on the firſt. The repleyy 
debt; and though it is an indulgence given to the deſendant, 
diſcharged. 


aſh a ſecond execution, or a writ of ſcire factas iſſue, to hays 
execution, after ſervice on one defendant z if the firſt execytiozy 
be valuable, as an elegit, levari facias or fi. fa. executed on the 
eſtate of one, a new execution can never iſſue on that judgment, 
whatever becomes of the eſtate, unleſs the firſt ex2oution bg 


body ; for that is not a ſatisfaction, but only tends i fatis/y.w 
But in that caſe, whilſt the body is in cuſtody, a new execytis 


eſcape or death happens, or. when the party is diſcharge by tak. 
ing the oath of an inſolvent debtor. The diſtinction is take 
n Blumfield's cafe, 5 C. Rep. and many athers, and I beligyg 
no caſe lays it down, that a ſecond ff. fa. can iſſue on the fame 


tiency of goods had been taken, no matter to which of them 
they belonged. „ 


1072. two were bound in a bond jointly and ſeverally, and 


xd, and a ſeiſure to the value returned; but the property was 
not ſold, nor the money paid. To a ſecond a ion brought 
gainſt the other obligor, this matter was pleaded in bar; hut 
letermined againſt him, nothing but actual ſatisfaction by the 
aher obligor being ſufficient to diſcharge him. In this caſe, 


time, nt ng rote obtained againſt each for the whole, but 
he plaintiff could receive but one actual fatisfagtion, © 
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bond is the ſame as if the eſtate had been fold to the amount of the 


on cannot iſſue, and the queſtion can only come on, when an 


In the caſe of Dykes againſt Mercer, 98 in 2 Ld. Ray, | 
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not warrant the OR of the ſecond execution, where x former 
2 


As to the fourth queſtion, it is made a point: Whether the 
firſt execution being returned levied, was a bar to the ſecond, 


According to the Engliſh authorities, if a motion be made to 


quaſhed ; but it is otherwiſe in eaſe of an execution againſt the 


jugment againſt ſeveral defendants, it upon the firſt, a ſuf 


ulgment obtained in a ſeparate ſuit againſt ane. A f. fa. iſiu- 


both the obligors might have been ſued ſeparately at the ame 


. 
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i | 


The caſe of Hayling againſt Mullhall, 2 Blac. Rep. 1235, 1 


= decided upon the ſame principle: to wit, that the holder of x 
un bill of exchange may ſue a ſubſequent endorſer, notwithitandin 
ö an ineffectual execution againſt a prior endorſer. In that caſe, 
| there was no doubt, as the execution was againſt the dody, 
which was rendered ineffectual by being diſcharged by the 

plaintiff, „ : 1 
The court ſay in that caſe, that the remedy ſtill remains in 
force (after the death or diſcharge of the defendant) againſt every 
other endorſer, notwithſtanding the ineffective ca. /a. in like 
manner, as if the plaintiff had ſued out an anproductiue fi. fa, 
I underſtand the court to mean by this expreſſion, an execution 

on which no goods are taken. „„ 5 

Upon the whole, we are of opinion that the judgment of the 
Diſtrict Court is erroneous; the evidence offered by the appel. 
lee, tending. to prove. that the firſt execution was iſſued and exe. 
cuted improperly, though if true, it would have been a good ground 
for quaſhing tlie firſt execution, if the appellee had made a motion 
for that purpoſe, yet it did not apply in oppoſition to the qualh- 
ing of the ſecond execution, which iſſued after the firſt was re- 
turned executed, and remained in that ſtate: for we think, that 
under the act of Aſſembly, a bond to replevy, whilft the execu- 
tion remains unquaſhed, is as complete an execution of the 
judgment, as if the eſtate had been fold to the full amount of 
the debt, and the party is left to purſue his new remedy upon 


„„ Judgment of the Diſtrict Court reverſed 
and that of the County Court afirmed: 


* = « 


— 
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Iver a tract of land called Ochaneachy iſland in which 
the following caſe was agrees. Ts 
That Robert Mumford was in his life-time ſiezed in fee of 
the lands in diſpute, called Ochaneachy iſland, of another tract 
called Finney wood, and of another called Cargills. That he 

| TR | +. Ws: 


Li ls was an ejectment brought by the appellees to rec 


childre 
admitt 
-T it: 


them 1 


them, 


The 


07G rs gs of 


Was alſo ſeized and poſſeſſed we and ent iche to, the equity of 
redemption in a tract of land called Whitehall on Appamatox, 
containing 711 acres, which it is agreed was at his death of 
greater value than the Ochaneachy and Finney wood lands, 
* 2 eſtate he poſſeſſed, or what debts he owed is not ſtat- 

what was due on the mortgage of the Whitehall ef- 
> « *heophilus Field: 

That being 19 ſeized and poſſeſſed, the Grid Robert Mumford 
made his laſt will bearing 420 the 8th of September 1743, and 
after the uſual clauſes reſpecting his ſoul and body, he adds 
« as touching my temporal eftate, my will: and deſire is that 
« it ſhall be employed and beftowed : as Lamar? in this my 
« will, is expreſſed.” 

« [tem: I will that all my debts I owe in right or combine; 
«ſhall be paid by my executors, within convenient time 8 
« my death.” 

« Item: I will and bequeath to my IE Robert Mumford (his 
tion i © heir at law) all my lands at the Ochaneachy iſland, alſo all my 
als i « lands of Fi inny wood, with fix 8 ts (by name) and ten hor- 
S fe. « ſes and mares.” 
tha WF „Item: I will and bequeath to my fon TN all my 
tec. „ lands at Cargills on Roanoke River, containing 690 acres, 
| the e with 4wo negroes; Sam at Roanoke, and Jack at Rowanty, 
it of MW alſo ten horſes and mares.” 
upon Item: to my well beloved wiſe, and only daug hter Elizabeth, 
„I will and bequeath all the re/f of my eftate real 2 perſonal lav 
erſel ee ing one negro girl to my fon Theoderick.“ 

d. And appointed his wife, Theophilus Field, and Theoderick" 
Bland his executors. _ 

That he died in the year 1745 leaving his aid: widow and 
children beforementioned, and that the will was proved and 
admitted to record. 

That Robert and Theoderick DEST into the lands to 

hem reſpectively deviſed, and they, and thoſe claiming under 
 Withem, continued in - poſſeſſion, till their ſeveral deaths. 
1.2 That Theoderick died in 1772 and Robert in 1783, that 
4 qe latter was aged about eight Years at the time of his father” 3 
OW cath. Fes 7 
hich W That 1 the PE ERR od in 1770. the daughter Eliza. 
beth (now. wife of the leſſor of the plaintiff) ſurviving, and 
ee of that no partition or feverance was made between them. 
The proceedings in a ſuit in chan brought by the widow 
at he W and daughter, to redeem the Whitehall eſtate ; 1s 5 agreed, as alſo 


88 N of 4 8 30 78 4 on that account. Th 855 
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That the widow (who after her huſbands death intermarried 
trith— Currie) and daughter with their huſbands, in 1770 
conveyed the Whitehall —— to Theoderick Mumford in fee, 
for the conſideration of { 1000, reſerving the uſe of a moiety 
of the land, with the houſes thereon to Mr. Currie and his wife, 
and to the ſurvivor for life, and afterwards half that moiety to 
Mrs. M Roberts, during widowhood, upon the contingency of 
her becoming a widow. _ 


G * 


The Diſtrict Court of Brunſwick gave judgment for the 


plaintiffs from which the defendant appcaled. 
THE PRESIDENT delivered the opinion of the Court, 


The principal queſtions made in this cauſe were: iſt, what 


eftate the ſons Robert and Theoderick took in the lands de- 
viſed to them; whether in fee ſimple or for life only? If the 
former, then the appellees have no title; if the latter, then 


2d Whether the reverſion in thoſe lands paſſed under the re. 


{iduary clauſe to the wife and daughter, or was undiſpoſed of, 


and deſcended to the heir; and this latter ſuppoſition if true 


will be equally fatal to the title of the appellees. _ 
For the appellant it is inſiſted that the fee paſſed to the ſons, 
| Becauſe the teſtator's debts are by the firſt clauſe in the 
will, charged upon the lands, and that this is ſufficient to 
enlarge an eſtate, not given expreſsly for life, into a fee. That 
juſtice requiring, that all a man's property ſhould be ſubje& 


to the payment of his debts, ſlight words in a will, are ſuffici- | 


ent to create a charge upon lands for this purpoſe, where the 
debts cannot otherwiſe be paid: caſes cited Gas. Temp. Talb. 110 
Prec. Ch. 430. „% )))FFͤ CAA 
If this were a caſe between creditors, and the deviſees of 


. the lands, I think that ſuch a conſtruction would be made. 


But a charge which is by conſtruction to give a fee in lands 
_ deviſed, ſeems to ſtand upon other ground. It maſt be a direct 
charge of a ſum in groſs, either upon the lands deviſed, or 
upon the petſon of the deviſee, however ſmall the ſum may be; 
for life being precarious, it might end before any part of the mo- 


ney were raiſed, ſo as to render that onerous, which. was 
intended to be beneficial to the deviſce, 3 Burt. 15331618 


Cup. Rep. 352. 


If the money charged be to be raiſed by rents and profits, or if 


the land be niade liable only upon the event of the perſonal 
eſtate becoming deficient, a fee will not be created; becauſe in 


neither caſe can the deviſee be a loſer hy taking an eſtate for life, 
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The will now under conſideration directs the teſtator's debts 
to be paid by his executors, without preſcribing the mode, and 
contains no words exempting the legal fund, and charging them 
upon the lands or upon the perſons of the deviſees - ſo that the 
reſiduary eſtate is alone burthened with them, and the lands in 
queſtion can only be reſorted to, as an auxiliary fund, tomake up 
the deficiency—and as an application for that purpoſe could on- 
ly be made by the creditors, there ſeems to refalt from conſider- 
ations of this ſort no neceſlity to create a fee in the deviſees. 

2d, It is inſiſted that a fee was intended to paſs, becauſe in 
the preamble of the will, the teſtator declares an intention ta 
diſpoſe of his whole eftate; and when he deviſed lands to his 
ſons generally, withoyt limiting the duration of their tenure, he 
meant to give it abſolutely, That if fo, the court, rather than 
diſappoint that intention, will carry the word gate, from the 
preamble, to each deviſe, ſo as to make the clauſe in queſtion 
read thus; “ as to my e/lafe in the land at Ochaneachy, I give 
« it to my ſon Robert,” &c. 5 | . 

The counſel on the other fide admit, that the teftator's inten- 
tion is to be the rule of deciſion; but with this reſtriction, that 
it is to be collected from the words of the yill itſelf—and that 
it muſt conſiſt with the law and ſettled rules of conſtruction: 
that the rule, in common law conveyances © that where lands 
are conve ed without limiting any eftate, they only paſs for 
the life of the grantee,” extends equally to wills, unleſs the 
teſtator uſes ſome words expreſſing his intentiop to pals a larger 
eſtate: that none ſuch are to be found in this will, unleſs it be 
the word late, in the preamble; which cannot have that effect, 
according to a late determination in the caſe of Wright and 

Wright &c. 3 Wils. 414. | „„ 

To diſcovęr what is comprehended in the reſidue, we muſt view 
and diſcuſs the preceding bequeſts, to aſcertain what he has dif- 
poſed of, and what remains undiſpoſed of, for the word reft to act 
upon. But J would firſt premiſe, that we diſclaim all legiſlative 
power to change the law, and only aſſume our proper province 
of declaring what the law is: we diſclaim all authority to mould 
teltator's wills into any form which fancy, whim, or worſe paſ- 
ons might ſuggeſt ; we regard his own words, and compare them 
with his circumſtances, and the relative ſituation of thedeviſees, 

S0 far we approve of Mr. Fearne's general reaſoning, tho” 
we may not accord with him in another aſſertion: namely, 
that legal rules of conſtruction ought not to yield to the in- 
tention of ignorant teſtators:“ ſince it is on account of that ig. 

TS ö norance 
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| norance, that "eV words are to be taken i in the ſenſe in which 

ſuch men commonly uſe them, and not in that technical ſenſe 
affixed to them by proſeſſional men. In Hodgſon vs. Am- 
broſe, Dorgl. 323—2 diſtinction is made which ſeems to be a 
ſenſible one, to wit: if the ceſtator uſe legal phrazes, his inten- 
tion ſhould be conſtrued by legal rules. If he uſe thoſe that are 
common, his intention, according to the common underſtand. 
ing of the words he uſes, ſhall be the rule. 

The apparent claſhing of the cates relied upon in this diſcuſſi 
on, induced the court to trace the ſubject to its foundation, 
to ſee if they could diſcover a principle ſo certain, and uniform, 
as to direct a ſatis factory deciſion either way. 

When upon the adoption of the feudal ſyſtem in England, 
an arrangement was made of the various tenures by which lands 
were to be holden, the mode and form of creating each of them 
was pointed out, and the power of each particular tenant over 
his eſtate ſettled: it was natural to ſuppoſe that their technical 


forms would not always be attended Fly and therefore it became 
neceſſary to provide a rule for caſes, Where the duration of the 


eſtate was not deſcribed. | 


Common ſenſe would have dictated, that an abſolute eſtate 


ſhould pals by a conveyance unlimited as to duration, and con- 


taining no proviſion for its return to the grantor, at a future 


period, or on a contingency. But reaſon was made to yield to 
the ſpirit of a ſyſtem, Uninendly to alienations, or diviſions of 


lands: and therefore, the rule that ſuch conveyances paſſed on- 
ly an eſtate for life, was eſtabliſmed. The fame ſpirit eſtabliſhed 


the rights of primogeniture, and, (aided by the ſtatute de donis,) 
permitted eftates tail, and all lelfer eſtates to be carved out of 
the fee ſimple; the reſidue ultimately continuing in the grantor, 
capable of being diſpoſed of when the paticular eſtates ſhould be 
ended. This diſpoſition gave what was called a remainder in 
fee - but it often happened, that the fee was not diſpoſed. of; 
and generally in ſuch caſes, as this now before the court, 
when that Ne reſted in the donor as part of the old eſtate, 
it acquired the character of a rzverhon, and deſcended to the 
a heir at law. 


Ihis ſpirit of the feud, is mentioned, as ex 88 of thoſe 


rules of conſtruction, which, in our to the heir at law, 

narrow a3 much as poſnible che e of all conveyances, 

calculated to diſinherit him, . 

Zy the American revolution, Gs ſome of our laws, 

e have happily got rid of the feudal ſyſtem, 1 
8 | „ FLATS 
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rights of primogeniture; ſo that the favour hitherto claimed by 
heirs at law in the conſtruction of conveyances affecting their 
rights, will no longer be heard of, in caſes happening after Ja- 
nuary 1787, when thoſe laws took effect: but the intention of 
teltators will become in s eality the rule, which, though hi- 
therto avowed to be ſuch, hath been ſo refined away as in many 
inſtances to have been ſacrificed to rigid technical terms. 
However it may be as to ſuch new caſes, the preſent, as well 
as all others which may come before us, ariſing at a prior pe- 
riod, mutt be decided according to the law of that time, as 
far 25 we are enabled to diſcover it. - | 's 
A general obſervation may here be made: that all the 
legal artillery now played off againſt the heir, was furniſh- 
ed by the above mentioned bias, to fortify his title; but if it 
may be thus turned againſt him by the rules of legal warfare, 
we cannot help it: we have only to enquire, if it do defeat 
him or not, Ee ; | 
The feudal Rule © that where an eſtate was conveyed with- 
« gut limitation, no more than an eftate for life paſted, and the 
| dy deſcended to the heir,” acted for a long time mere- 
ly on feoffments and grants, the only conveyances then in 
uſe; and in ſuch, the rule has conſtantly prevailed. _ ” 
But it may be remarked, that as the perſoual wealth of the 
nation increaſed, a deſire in the rich commoners, to realize their 
money, produced a new contending ſpirit, averſe from per- 
petuities of land in the ſame families, and favorable to aliena- 
tions. | ; | 13 85 s „ 
It was this ſpirit which enabled Henry the 7th to gratify. 


| his with of leſſening the power of the Barons, by introducing. 


the fictitious fine and recovery, as an effectual bar of eſtates 


tail, and all remainders and reverſions depending upon them, 


and this became a new and common mode of conveyance. 

The ſame ſpirit operated more powerfully in the next reign, 
producing the ſtatute of uſes, the parent of conveyances by 
teaſe and releaſe and giving new vigor to covenants to ſtand 
ſeized to uſes, This, ard the ſtatute of inrolments, gave riſe 
to bargains and fales for money; and finally the ſtatute of wills, 


enabled proprietors of lands to diſpoſe of them, by their laſt. 


wills at pleaſure. | b | 

>} 7 4 5 * EP 2 . | d h libe 2 
I nele new itatutary conveyances received a much more liberal 
interpretation, to favor the intention of the parties, than were 


| imlulged to thoſe at common law, but which need not now be 
mentioned, ; 15 5 | ; : DI 
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Ia the conſtruction of wills (more particularly, an extenſive | 


latitude has been allowed, on account of the extremity, in which 
they are often made, not admitting of counſel being called in, 
but inducing the neceſſity of reſorting to any perſon, however 
unſkilful, who may be at hand. and it is not improbable, that 
the reſpect which all men have agreed to pay to the will of the 
dead, might have had conſiderable in fluence, 5 4 

_ That the intention of the teſtator is to give the rule of con. 
ſtruction, is declared by all the judges both ancient and modern, 
Lad. Holt and fome others more modern, emphatically call that 
intention, the Polar Star, which is to guide our deciſion—and 
in a late caſe of Hodgſon vs. Ambroſe, Dougl. 323, the court 


| fay, that this is the governing rule, to which all other rules of 


conſtruction muſt yield, 


If this were a new queſtion, I believe there would be no great 


difficulty in deeiding, that the rule, which preſcribes technical 


terms for the paſſing of different eſtates in common law conveyan- | 
ces, did not extend to wills at all; ſince no ſuch terms were pre. 


feribed to teſtators, by the ſtatute of wills, which enabled 
them to diſpoſe of their lands at pleaſure. But the judges, af. 
ter laying down the true rule built upon intention, unfor- 


tunately admitted, that if there were no words of limitation, the 


common law rule muſt prevail; by which they tjed a gordian 


knot, which they have fince ſtruggled to untie. It would 


have been better if they had cut it at once, | 


This rule however of conſtruing wills according to in- 
tention, is laid down with ſome limitation, as 1ſt, The diſ- 


poſition, intended to be made, muſt not conflict with the rules 
of law: which I ynderftand as applying to reſtraints upon the 


creation of perpetuities, deviſes in Mortman, and the like; 
and of courſe, it has no influence upon this geſtion, 
tne 


2d, The intention muſt be collected from the will itſelf, 


This is true, if we admit thaſe words to be explained by the | 
relative ſituation of the parties, and the circumſtances : of the 


teſtator; which, a multiplicity of caſes prove, ought to be con- 


| fidered. Thus explained, this limitation will be regarded. | 
3%, The intention is not to prevail againſt ſettled and fixed 


rules of conſtruction. | 
If we could diſcover thoſe ſettled rules of conſtruction, we 


would purſue them. But, after all our reſearches, we are much 


inclined to affirm what is ſaid by judge Wilmot in Baddeley vs, 


| Leppingwell, 3 Burn. 1533. * that caſes on wills ſerve rather 


d to 
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t to obſcure, than illuminate queſtions of this ſort; in which 
the preſent may be claſſed; So it is ſaid by the court, in Jef- 
fereys vs. Poyntz. 3 l. is. 141. © That caies on / wills may 
« guide as to general rules of conſtruction, but, unleſs a Is 
cited be in every reſpect directly in point, and agree in 
« every circumſtance, it will have little; or no weight with the 
& court, who always look upon the intention of the teſtator as 
« the polar ſtar to fired them in the conſtruction of wills. 

The appellees, in applying this objection to the preſent caſe, 
inſiſt upon it as a ſettled rule of conſtruction, that where lands 
ire deviſed without limitation, and no wotds are uſed to ſhew 
an intention to give a fee, the rule of law that only an eſtate 
for life paſſes, prevails; And this is laid down as a general 
poſition by moſt of the judges, who ſpeak upon the ſubject: 
but from their manner of expreſſion, and from their application 
of it to particular wills, it will appear to have bit little influ- 


ence upon their deciſions. 


In Bows vs. Blacket, Crip. Rep, 246, a ſingular decifion is 


made. It was 4 deviſe, © of all his freehold and leaſehold - 


lands, and all his eflats and intere/t therein to his wife for life, 
temaindet to two ſiſters as tenants in common, chargeable with 
the payment of debts and legacies; and it was determined that 
only an eſtate for life paſſed to the ſiſters; | 
In the caſe of Mudge vs. Blight, Cowp. Rep. 352, lord Manſ-' 
held ſays, © I really believe that every caſe determined upon the 
rule of law, direcking an eſtate for life, if there be no limitation, 
lefeats the intention of the teſkator.” — 
To the fame putpoſe is judge Buller, in Palmer vs, Richards, 
» Durnf & Baſt 356. © There is hardly a caſe of this fort, 
« where only an eſtate for life is held to paſs, but that it coun- 
te teracts the teſtator's intention; for where a teſtatot uſes genes 
ral words he means to diſpoſe of every thing he has _ 
When therefore we find judges declaring that the intention of 
the teſtator is to be their guide, and that the rule of law now _ 
inſiſted on violates that intention, (as I believe all mankind will 
agree it does, for the reaſon given by judge Buller,) it is no 
wonder, that we find them conſtantly declaring, that tho” the 
fule muſt prevail if there be no words to controul it, yet no 
technical terms are neceſſary, but that they will lay hold of or (as 
ſome expreſs themſelves) will catch at any flight expreſſions, 
and make them anſwer the purpoſe, * 
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tion to give a fee. 


from the teſtator's grand- children. 5 
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„% mem en 
At firſt indeed, they went AE farther, than to ſupply the 


omiſſion of the word heirs, neceſlary to give an inheritance in 
common-Jaw conveyances, by other words tantamount to it. 


Such as to him and is Maus, to him and his feed, to him for 


ever, to him and his——and ſuch like. es 
But in the progreſs of their ſtruggle for the intention, againſt 


this rigid, unjuſt rule of law, they went further, and made ya. 


rious other words anſwer their purpoſe. | 
It was in this manner that the word eſate was taken into the 
ſervice, which in its vulgar and common meaning, is deſcrip. 
tive only, of the quality of things: as land &c. and not of the 
interc/t in them. Yet to ſerve this beneficial purpoſe, they have 
iven it a more extenſive ſignification, ſo as to make it compre. 
hend as well the thing as the teſtator's intereft in it; and ſo to 


paſs a fee, which it would no more do in a common-law convey- 


ance; than if there were no limitation whatever. For tho? lord 
Holt in the caſe of the counteſs of Bridgewater vs. the Duke of 
Bolton, 1 Salt 236, ſays © the word eftate is genus generaliſſi. 
mum, and comprehends both the thing and the intereſt,” yet 
that was in a caſe of a will; and lord Mansfield in Mudge 
and Blight before mentioned, expreſsly ſays, © It was on the 
ground of the judges laying hold of any expreſſion to favor the 


intention, that a deviſe of all one's eflate, or of all his effate at 


A, paſſed a fee.“ See alſo 2 Ld. Ray. 31=1 Salt. 234. 
In the cafe before us, in the deviſes to his two fons, he gives 


to Robert all his lands at Ochaneachy iſland and Finneywood; 
and to Theoderick all his lands at Cargills, without any words 
of limitation whatever. The word e/tate is not uſed in the de- 


viſe, nor are there any other expreſſions, indicating an inten- 


But it is inſiſted upon at the bar, xt, That his intention is 


apparent from the relative ſituation of the teſtator, with the ſe- 


veral deviſees; fince he could not intend to diſinherit the grand- 


ſons who were to bear his name in favor of the iſſue of a wiſe | 


and daughter, | | EH | 

It muſt be confeſſed, that ſuch an intention would make the 
teſtator invert: the order of every family proviſion; giving ſons 
only. an effate for life in lands, for whom perpetuities would 
generaliy, be created, if not reſtrained by law, and inſtead of a 
preſent proviſion for a wife, give her a reverſion after cſtates 
for life to her infant children; from which ſhe could expect no 
benefit, tho” her iſſue by a ſecond huſband, might take the eſtate 


To 


105 | OF T HE YEAR 1792. 


To ſuppoſe ſuch an intention in the teſtator is abſurd in the 
extreme, and I am pektſuaded; that there is no perſon who be- 
lieves he ſo intended it; 

2d, The counſel then inſiſted that rather than diſappoint this 
apparent intention; the court will carry the word e/fate from 
the preamble, to each clauſe in the will, ſo as to bring the caſe 
within the rule, that a deyiſe of the Hate paſſes a fee. 7 

In oppoſition to this, Wright & Wright; 3 Wits. 414 is cited; 
and relied upon, as being not much unlike the prelert cafe. | 

In this caſe, the teſtator ſets out thus, © As touching my tem- 
« poral eſtate, I give and diſpoſe thereof as followeth : my debts 
« to be paid. Item: I give to my nephews Henry and Nathan 
te a houſe at Leeds, &c. Item: I give to my nephew William 
et wo houſes at Seacroft, &c. After giving a number of 
&« ſmall pecuniary legacies, he adds. © It is my will that none 
te of the houſes, &c. be entered into, *till aſter the death of my 
te executors,” and makes his brother executor, It was deter- 
mined; that only eſtates for life paſſed to the flephews in the 
houſes; and chief judge De Grey declared, that there was no caſe 
where the teſtator makes uſe of theſe or 'the like words; “ as 
te touching the diſpoſition of all my temporal eſtate, I give and 
ie diſpoſe thereof as followeth,” and immediately afterwards de- 
viſes his ſeveral eſtates or his ſeveral lands to divers perſons, that 
ever à fee was determined to paſs. That by the words, all my 
ate, he muſt be underſtood to mean the ng: (his lands) and 
not the quantity of eſtate, (the fee.) | b 

This is a caſe in point, and rather ſtronger, fince an argu- 


gument in fayor of a fee might there have been drawn from the 


reſervation to the brother for life, and if this caſe is of conclu- 
five authority, it will put an end to this part of the diſpute: 
But iſt, Does not this caſe loſe its weight by proving too 
much? For it lays down the principle, that a deviſe of all the 
teſtator's eſtate, means the thing only, and not his intereſt; from 
which it would follow that by ſuch a deviſe, a fee would'not 
_ contrary to the whole ſtring of adjudications, from Lord 
olt down to the preſent day. 
2d, If the aſſertion of the chief juſtice © that there is no caſe 
where the word eſtate, in the preamble, had been adjudged to 


give a fee in lands afterwards deviſed without limitation,” be 


true, then this ſingle caſe might decide the preſent; but if it 
{bail appear to be unfounded, it will evince the deciſion to have 
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been made without due conſideration, and the authority of the 
caſe muſt be given up. 

The caſes cited upon that occaſion were Heb. 6 5—1 Salk, 
234, —1 Fern. 85, —Prec. Chan. 264, —2 Vern. 690, —3 P. 
Wins. 295, —Cole vs. Rowlinſon, 1 Salk. 234, was allo cited— 

In this caſe nothing is ſaid about the preamble, but the deviſe. 
being of all the teſtatrix's efate, right, title and intereſt, in 
whatever he held by leaſe from fir John Freeman, and a{/o the 
houſe called the Bell tavern, of which ſhe had only the reverſi- 
on in fee after an eſtate tail in the ſon, to whom ſhe deviſed 
it; the whole was conſidered as one ſentence, tied together by 
the word alſo, and therefore the word ęſlate was carried to the 
deviſe of the Bell tavern ſo as to pals a fee. 
1 Salk. 236 does not apply, for there the word eftate was in 
the deviſe and not in the preamble. 

The caſe of Murray vs. Wiſe Prec. in Chew. 264, is ſuſcep- 
tible of the ſame anſwer. 

In Beacheroft vs. Beachcroft. 2 Fern. 690, the preamble 
is ſtated and referred to by the lord Chancellor, when he ſays, 

worldly eſtate compriſes all he had in the world real and 
6 perſonal. This however is not material, ſince the word 
eftate is uſed in the deviſe itſelf. But this. hint, probably gave 
riſe to the idea of looking to the preamble for aid, in this pi- 
ous work of fulfilling the will of the dead. | 
3d P. Mn. 294, Tanner vs. Wiſe, turned upon the queſ- 
tion whether the real eſtate was comprehended in a deviſe after 
perſonal bequeſts, of © all the reſt of his eſtate, goods and chat- 
tels whatſoever, real and perſonal, to his wife.” 

Here the word eſtate in the deviſe being explained by goods 5 
and chattels would naturally mean perſonal eſtate; nor would 
the words real and perſonal help it, as there might be chattels 
real. Recourſe was therefore had to the preamble, in which 
he declared his intention to diſpoſe of all his temporal eftate, 
which the counſel for the heir inſiſted more properly applied to 
perſonal eſtate, and leaſes for years, which were in their nature 
temporary, and would wear out in time, than to permanent 
real eſtate. Lord Chancellor referring to the preamble alſc, 
ſays © temporal eflate means the ſame as worldly eſtate, or alla 
man has in the world real or perſonal, and adjudged that the 
real eſtate paſſed to the wife, and in fee. 

In this caſe alſo, the Chancellor furniſhed an inſtance of in- 
corporating the words of the preamble with the deviſe. He 
ſays, reſt and reſidue are words of relation, and muſt refer to 
ſome eſtate mentioned before.” Now here was an eſtate ned 
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tioned before his temporal eſtate, which brought it to ſignify 


the fame as if he had ſaid © I deviſe the reſt and reſidue of all 

This caſe alone might have made the chief juſtice pauſe at 
leaſt, before he made the bold aſſertion now under confiderati- 
on. But there are others much ſtronger.Abbetſon vs. Beckwith 
Cas. Temp. Talb. 157, was this: the teſtatorin the preamble de- 
clares “ as touching my wordly eſtate, I diſpoſe of the ſame in 
« manner following: to my ſiſter Mary Beckwith, all my ef- 


e tate at H. in hither dale, leaſing at Crew, and all my eſtate at 


« Cubeck, paying and diſcharging all legacies before charged 
« by my father's will. To my loving mother all my eſtate at 

5 and my farm at Roomer with 
« all my goods and chattles for her life; and to my nephew 
« Thomas Dodſon after her death, if he will change his name 
« to Beckwith; if not, I give him £20 to be paid him for life, 
« out of the cloſes, and farm, which I give her, upon that re- 


« fuſa], to her and her herrs forever.” | 


The queſtion was, if Thomas took a fee in that which was 
deviſed to him, after the death of the mother, or only an eſtate 
for life? e te CL 

The word Hate is in the deviſe to the mother, but muſt be 
deſcriptive of the thing, and not of the intereſt, becauſe it is his 
eſtate at Northwith-cloſe, which means the ſame as my houſes 


or lands at thoſe places: and though the Chancellor cites fome 


caſes, to prove that a fee will paſs by a deviſe of all his eſtates 


at, or in ſuch a place, the point is certainly very diſputable, and 


there are many expreſs caſes to the contrary. , However, thoſe 


he mentions may ſerve to ſhew the growing influence of the teſ- 


tator's intention over rigid rules of conſtruction: another reaſon - 
why it muſt be defcriptive of the thing, and not of the intereſt, 

is, that it is given to the mother for life. 5 8 
However, the cafe is mentioned for the ſake of Lord Talbot's 
reaſoning on the preamble, enforced in his uſually clear and 


perſpicuous manner. He ſays, © in order to come at the teſta- 
« tor's intent, the whole complexion of the will has been pro- 
4 perly taken into conſideration on both ſides. The words, 


c wordly eflate, in the preamble, prove him to have had his 
© whole eſtate in view. Indeed he might have made but a par- 
« tial diſpoſition afterwards ; but if the will be general and tak- 


« en in one ſenſe, it will make a compleat diſpoſition of the 


« whole, and in another will create a chaſm, and leave a part 
© undiſpoſed of; that ſenſe ſhall prevail which is agreeable t 


« tis intention to diſpoſe-of the whole,” To 
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To apply this to the preſent will, which has the ſame decla, 
ration in the preamble.—Has the teſtator made but a partial 
diſpoſition of the lands to his ſons? The feudal law ſays fo, but 
he does not, ſince he gives it to them without reſtraint, or di- 
rection that their eſtate ſhall ceaſe at any fixed period, or on 


any event, Is not this the very caſe Ld. Talbot puts, of a teſ, 


tatoc uſing general words, which he ſays ſhall be ſo couſtrued, 
as to pals a fee; becauſe that will beſt agree with his intention 
declared in the preamble, to diſpoſe of the whole? 80 far the 


caſe may not apply ſtrongly, as there js no reſiduary clauſe, and 
the word fate is in the deviſe. 1 oy Fn 5 
In Grayſon vs. Atkinſon, 1 ils. 333, the teſtator, after 


declaring in the preamble his intention to diſpoſe of all his tem- 
| E eſtates, deviſes ſeveral legacies, amongſt others to A. and 


aving empowered him to ſell all, or any part of his real or 
perſonal eſtate, for payment of his debts and legacies, adds, & as 
to all the reſt of my goods and chattles, real and perſonal, 
% moveable and immoveable, as houſes, gardens, tenements, 


* my ſhare in the copper works, &c. I give to the ſaid A.“ 


The queſtion was, if A. took a fee, or a life eſtate only in 
the real eſtate? Here were no words of limitation, nor was the 
word, date, uſed in the deviſe, which was of houſes, garde:s, 
and tencinents, and the preamble muſt be referred to, for that 


important word. Lord Hardwicke doubted at firſt, and had he 


as haſtily decided as chief juſtice De Grey did, he might alſo 
have pronounced that the word eſtate had never been ſo uſed or 
applied, and adjudged it only an eſtate for life, But he ſearch. 


ed for, and examined the principles of the caſes; and ghen faid, 


he was clear in his opinion that a fee paſſed; and his firſt and 
third reaſons inform us of the ground of his conviction, which 


was the caſes of Beachcroft & Beachcroft, Tanner and Wile, 


and Ibbetſon and Beckwith; particularly the laſt, for he repeats 
£4. T albot's reaſoning, drawn from the word e/tate in the pre- 
amble. - 
e ſold for the payment of devts and legacies. But this I confi. 
der as the weakeſt argument, and placed by him, (as ſuch ge- 


* 


nerally are) in the middle, between the two ſtronger ones. For 
his power to ſell was in a diſtinct deviſe, Which he might ex- 


erciſe at all events, ſo as to be no looſer, whether he took an 
eſtate in fee, or for life only, in the reſidue. 


Thbhe caſes of Coghill and Noel in the old General Court, and 


1 


He mentions another reaſon which no doubt had ſome 
E namely, that the eſtate was charged with, and might 
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If this were a new caſe, I ſhould feel no heſitation in de- 
clariag it as my opinion, that the rule as applied to common 
Lay conveyances, did not extend to wills; ſince the ſtatute 
teſpecting them, allows men to diſpoſe of their lands, not by 
any technical terms but at their will and pleaſure. But ſince 
we have precedents to follow, I have no difficulty in thinking 
myſelf warranted by the opinions of thoſe great men £4. 
Gruper, Ld. Talbat, & Ld. Hardwicke, to ſay, that by con- 
necting the word eflate in the preamble, with the deviſes to 
the two ſons, a fee ſimple eſtate paſſed to them in the lands; which 
will fulfil the will of the dead, and ſettle the peace of the fa- 
mily; and jt is for this purpoſe, that the point has been ſo 
thoroughly inveſtigated aud dilculfed—yect as the caſes of Dean 
os. Galkins, refered to in Mitchel vs. Sidebottom Dougl. 759 
as well as the principal cafe, and that of Wright vs, Wright 
are in oppoſition, the point is left undetermined - For as to 
the preſent queſtion, let this point be determined the other way, 
it will not warrant a recovery againſt the heir. 

Iſt. Becauſe he will take by deſcent, and not under the will: 


knd 2d, becauſe the reverſion in neither of the ſons lands will 


paſs by the reſiduary clauſe. 3 

1. The rule is, that where the teſtator makes the ſame diſ- 
poſition to the heir which the law would have made, or 
Waere it is made in ſuch general terms, that the intention is 
left doubtful, the heir ſhall take by deſcent, as his better title, 
and not under the will, 2 Bac. 79 . Hed. Ca. Law. & Eq. 


23. 1 La. Ray. 728. 


Here is a deviſe of lands to the heir, unlimited as to eſtate; 
unincumbered with any charge, and therefore it amounts to 
no more than pointing out the lands which his heir ſhould take 
by deſcent, _ = hs | 

In Smith vs. Triggs 1 Str. 487, it was determined, that a de- 
yi in fee, by a mother to her daughter, who was her heir, 
would not make the daughter a purchaſer fo as to caſt the de- 
kent fronr her upon the heir on the part of the father. In Beach- 
froſt. v5, Beacheroft, a cloſe in St. Peter's, Derby, is deviſed 
to ſir Robert (who was probably heir) without limitation; 
the reverſion is never mentioned as having paſſed either to-the 
vife, or to the brother Joſeph, under the reſiduary deviſe. 

[ was very attentive during the argument, to diſcover, if any 
ales were cited of a deviſe of lands to an heir without limitation, 
wiere the reverſion was adjudged to paſs to another under a re- 
Kury Clauſe in the fame will, however large and gn; 
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ſive the words mizht be; not recollecting any ſuch, and inelin. 
ing to believe from the feudal reaſoning and principles, favoring 
the heir, that none ſuch were to be found. 


The gentlemas: of counſel for the appellee, (whoſe laborious 


reſearches on ſuch occaſions are pleaſing to the court, as they 


generally impreſs an opinion, that what is not produced by him 
in favor of the ſide he advocates, does not exiſt,) very candidly 


acknowledged he could find no ſuch caſe, except one in Fearne' 


eſſay on contingent remainders page 170; andI believe that gentle. 
man on reviewing this, caſe, will think it not a ſufficient foun. 
dation for an exception to his admiſſion. In 4 ſubſequent page 


the author ſays © it ſometimes happens, that a remainder ß 
e limited in words which ſeem to import a contingency ; tho 


<« in fact they mean no more than would have been implied 
cc without them, or do not amount to a condition precedent, but 
« denote the time when the remainder is to veſt in poſſeſſion.“ 
This he illuſtrates by ſeveral caſes to the page which was read 
by the counſel, and then, for the ſame purpoſe, he quotes the 
caſe of Forteſcue vs. Abbot from Pollexfen & fir Thomas Jones, 


A teltator deviſes à houſe to each of his eldeſt ſons, and three 


other children, without words of limitation, but willed, that 
if either of his ſaid children ſhould die, then the houſes ſhould 
be divided between thoſe that were living. Har 

The eldeſt ſon died, and it was contended that the limitation 


over, to the children then living, was a cont! t remainder 


to the ſurvivors ; that the eldeſt ſon's eſtate for life in the houſe, 


was merged in the fee, which deſcended upan him as heir, anf 
deſtroyed the contingent remainder. But it was adjudged not 


to be a contingent bur a veſted remainder ; each child took a 


particular eſtate in the houſe deviſed to him, with a veſted re 
mainder to the others for their lives. ; HE | 

As this caſe applied- to the author's poſition, there was the 
appearance of a contingency in the words © if either of my chil- 
dren die;” yet it being certain, that they mult die, there was 


really nothing contingent in the event, and therefore it was 2 


veſted remainder on the death of a child. 
To the preſent. caſe it does not apply at all, ſince there wa 
an expreſs remainder deviſed upon the death of the eldeſt, as well 
as of the other, ſons, which does not prove, that where there 1 
a deviſe of lands to the heir without words of limitation, the 


_ reverſion in fee will pals to another, by a general reſiduary clauſe 


in the ſame will. 5 
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In Peal vs. Powell. Ambl. Rep. 387, tho' there was an appearance 
of intention, that the eldeſt ſon ſnould take the freehold lands, by 
his being directed to confirm the leaſehold lands to Giles, yet 
there was no deviſe of any kind to the eldeſt ſon, to take thoſe 
fechold lands out of the general deviſe of all the reſt and reſidue 
of his eſtate real and perſonal, 15 e 
In Urry &c. vs. Harvey 5 Burr. 2638 the lands were not 
particularly deviſed to any perſon, and adjudged to pals to the 
wife by a deviſe of all the reſt and reſidue of his eſtate what- 
ſever, and whereſoever: and Ld. Mansfield ſays & the word 
« eſtate carries every thing, unleſs tied down by particular ex- 
« preſſions. | „ | 3 | 
In the caſe before us, there is an expreſs deviſe of the lands 
in queſtion to the heir, without limiting the duration of his 
eſtate, leaving it to the fee which the law caſt upon him, 
which acts excluſively of this ſubje upon the words reſt and 
rſidue of my eſtate, and ties them down to other eſtate, not 


diſpoſed of in former parts of the will. 


So much for what is particular in reſpect to the heir. —Let 
us now | . . 

2dly, Enquire in general, whether in any caſe of lands deviſed 
without limitation, where only an eſtate for life ſhall be ſuppoſ- 
ed to paſs, the revecſion in fee will paſs by a general deviſe, 
Fall the reſt of the eſtate, real and perſonal, © 

The word reft is a relative term, and refers to the whole of a 
ſubject before contemplated by the teſtator. That ſubject here, 
was all the teſtator's property, which the preamble ſhews, he 
placed in his view, in one collected mats of lands, flaves, ſtocks, 
ge. In his diſpoſition he takes out for. Robert two tracts of 
land, fix ſlaves, and ten horſes. pan | 
For Theoderick one tract of land, two ſlaves and the ſame 
number of horſes. . | Tm | 

The ref to his wife and daughter—rather two conſiderable, 
and therefore, he excepts a young negro girl for Theoderick. 
Strange that he ſhould do ſo, and yet leave in it, the more va- 
gg reverſions of the three tracts of land given to the two 
A plain man would underſtand this word reft, to mean, what 
remained of the maſs of property undiſpoſed of, and would ne- 
ver ſuppoſe it could reach wat had been given to the ſons, at 
ay period, j or on any event, ſince the teſtator had not appoint- 
* or any event, on which their rights were to 
ceale. 9 | i 

5 It 
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. 11 is true, a teſtator might deviſe lands ſor years, or for! life 
and limit no particular remainder; and in that caſe, - the rever. 
ſion would paſs in the reſiduary clauſe. Skinner 150. Allen 29 
2 Venir. 285. 2 Vern. 401, 631. Eg. Ca. Ab. 211. 3 Ail. 486; 
In theſe caſes, the teſtator, having given a limited eſtate, ſhews 
his intention, that on the termination of that eſtate; the land 
ſhould return into the mals of his property, and making no fur. 
ther particular diſpoſition of itz means it hall paſs in the refs 
due. 

But in a general deviſe of lands without limitation, I will 
not ſay there is no caſe, but J have not met with one, which 
determines that the reverſion will pats by a general reſiduary 
geviſe in the ſame will. | 

And the diſtinction ts obvious—fince by ſuch a devils the teſ: 
tator means to give a fee, as the judges all agree, and therefor 
he could not intend to include it in the reſidue. If the deviſe 
muſt loſe the land upon the rule of law, it gocs to the heir, foi 
whoſe benefit the rule was made 

In Davis vs. Saunders 2 Black. Rep. 736 and Corp, 420, a 
deviſe to the eldeſt fon and his wife for life, remainder to their 

; eldeſt fon and his heirs; if no male iſſue, to daughters and 
their heirs; and if they die without iſſue, to the teſtator's right 
 hars. To his fon in law Humphrey Davis, and his heirs he gives 

all his eſtates freehold and copy-hold, tenements and premiſes 
not before deviſed, for payment of debts, and the ſurplus to be 
equally divided amongſt his children; and then he de viſes all the 


| reſidue and remainder of his eſtate real and perſonal to the ſaid 
H. Davis. The eldeſt fon and his wife died; and never bad 
iſſue— The queſtion was, if his reverſion paſſed to H. Davis; 


and it was determined, that the deviſe, to right heirs, tho” nu- 
gatory, excluded it from paſſing as part of the ꝛeſiduum, tho 
latent reverſions might paſs. 

Strong, Clark, vs. Mervyn 2 Burr. 912. Audly Mervyn 


ſeized in fee of lands in Tyrone, on the marriage of Henry his 


_ eldeſt ſon, ſettled thoſe lands to the uſe of himſelf for life, rei 
mainder to Henry for life; remainder to the firſt and other ſons 


of the marriage in the uſual form; remainder to the right heirs 


of Audley the father. 
The father ſeized of other lands by his wild: deviſed ſeveral 
arcels by ſpecific deſcriptions in thꝭ counties of T yrone and 
leath; © and alſo all other the lands, tenements and heredita- 
« ments in the ſaid counties of Tyrone and Meath, or either of 


« them, whereof J am ſeized in ſee PEG, or of which any 
| other 


„ a a ww 0 S 


be C. — — 2 po os 
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My uy # other perſon is ſeized in truſt for me to his wife Olivia: in- 
or lifes truſt for ſeveral purpoſes. Henry aſterwards dying without 
ever. iſſue, the queſtion was, if the reverfion'in' fee af the lands ſets. 
len 28 tled on him at his marriage, paſſed by the genera] reſiduary de 
L. 486, viſe to the wife? It was determined in Ireland, hat it dic als; ; 
ſhews but upon a writ af error, the whole court of King's Bench in 
e land England decided that it did not. Among othef renſons ven 
no fur. by 14. Mansfeld, he ſays, © if the queſtion Had been between” 
ie reſt? « the iſſue male of Henry by a ſecond wife, and the refiduary 
| e deviſee, could it poſſibly be imagined that the teſtator intend; 
I will «ed in ſuch a caſe, that Henry's ſbns by!a'ſecond Wife ſhould”: 
which « he difinherited ? and yet they muſt have been ſo, jf the revers ' 
(1duery © ſion of this ſettled eſtate paſſed by this deviſe ? 
If it could not be imagined, ' that the teſtator there intended 
he teſ: to diſinherit remote, and barely poſfible, children, of bis ſon 
-refore by a ſecond wife, when he had à firlt wife, ſioing, Whole 
levilee children were provided for, much leſs can it be imagined that 
ir, fot the teſtator in this caſe intended to dtſinherit all the children of 
his ſons by any wives, by deviſing” theſe teverſions in this reſi- 
20, 2 duary clauſe; and what gives additional weight ta the objec. 
) their tion is, that we are all ſatisfied that the teitator believed he 
's an! WY had fully diſpoſed of the lauds to his ſons, and had no reverſion. 
S 11ght to pals by the reſiduary clauſe. C | 
gives If the /aw raiſes that reverſion contrary to his intention, 
miles the Jaw muſt diſpoſe of it, ſince he has not, and give it to the 
to be heir at law, It might have had ſome weight (though but lixttlg) 
Al the to prove theſe reyerfions included, if there had not been gather 
e ſaid lands undiſpoſed of, to have ſatisfied the words ręal eftate, geg 
er had. the reaſoning of the court upon this point in the cafe of Knots- 
avis: WH ford vs. Gardiner 2 4th. 450, And if in that caſe jt werg 
wires thought, that the teſtator could not intend to mangle a fene: 
tho ment by ſeparating the freehold from the leaſchold, to give 
| part to his wife Fan his only child who was à daughter; it 
eryyn would ſeem equally, or more ſtrange, that this teitator ſhould 
ry his mean to mangle the intereſt in theſe lands, to give the inherjy - 
bes tance from his ſons, to his wife and daughter. See 1 f. Amt 
r ons 286, where it is decided, that under a deviſe < of all his frechold 
heirs lands,“ if there be none, leaſehold ſhall paſs rather than defeat 
the will, 5 3 i . 
vera 2 Bacon 92. 1 Rolls 4. 61g -a man ſeized in fee of 3 tene: 
and ments, and poſſeſſed of a leaſe for years, and alſo of goqds, de. 
dita- viſes two tenements to one of his ſons, and the other tog daugh- 
er of ter and adds, I make my two ſons executors of all my goods 
any To” 0 e be 1 | moveable * 
er | 
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moveable and immoveable, and all my lads, debts, dues and. 


demands,” determined, that no eſtate paſſed in the three tene- 


ments, (I ſuppoſe in the reverſion,) becauſe the words, all my 


lands, might be ſatisfied with the leaſehold lands. 
The caſe, of a deviſe of lands to A in fee, and of all the re. 


fidue-of his real and perſonal eſtate to B and C.—is ſtated in 


Goodright vt. Qpie Cas. in L. and Eg. 123 and in Wright 


vs. Horne (fame Boak p. 222.) A dies in the teſtator's life. 


time and the queſtion: was, if his lands paſſed ta the reſiduary 


deviſees, or deſcended to the heir? in both, the reaſoning is 
ftrong ſor the heir, but neither is determined it is ſtrange, 
that in fo. plain a caſe it ſhould not. For if a nugatory limita- 
tion to the right heirs, (nugatory, becauſe it does what the Jaw 
would do without it,) ſhall prevent that reverſion from paſſing in 
the reſidue, much more ſhall an actual deviſe effectual at the 


time, but defeated by a ſubſequent accident prevent that land 


from paſſing in the reſidue. - 
> 0 Upon the whole, we think the law is with the 


appellant and therefore reverſe the judgment 


N 5 , i a f | . * ö 
aal the Diſtrict Court. 
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scorr's Executors, againff CALL. 


ls was an action of debt, brought by the appellee againſt 


the appellant, upon a proteſted bill of exchange, drawn 


| by the teftator of the appellant, for (187: 15, fterling for value 
received: as alſo, for the damages at the rate of 10 per cent, 
together with the charges of proteſt & c. The declaration de- 


mands the {187 : 15, fterling of the walue of (250. 6: 8, cur- 
rent money; and 46 ſterling of the value of 6ſ. current money 


and intereſt at the rate of 10 per centum per arinum, on the ſaid 
250: 6: 8, from the date of the bill: it ſtates alſo the proteſt ; 


hereby and by virtue of the act of Aſſembly in that caſemade, 


e action accrued to the plaintiff, to have and demand of the 
« defendant the ſaid C 187: 15 ſterling, of the valueaforeſaid, and 


« the faid 4/6 ſterling of the value aforeſaid, and intereſt as afore- 
faid:” the breach aſſigned is, in the non-payment of the faid ſeveral 


| ſums of money andintereſt &c. to the plaintift's damage of £500. 
Upon the plea of payment, the jury found that the defendant's 
teſtator had not paid the debt in the declaration mentioned, and 


aſſeſſed the plaintiff's damage to one penny. The court gave 


judgment that the plaintiff recover ¶ 509: 3: 6 ſterling, the 
principal, intereſt and charges of proteſt, together with intereſt 


thereon, after the rate of five per centum per annum from that 


day; and they ſettled the exchange at 331 per cent. 


Exceptions being taken to the opinion of the court, upon cer- 


tain points moved by the defendant's counſel, an appeal was 
pPrayed to this court. 1 „ -- 


ö : 
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The 3 made by the bill of exceptions was; whether 
oy plaintiff, to entitle himſelf, under the act of Aſſembly, 
to 10 per cent, Yamages:veyond 18 months, ought not to prove 
* actual prefentation of the bil rn to the er bre chat 

une. * 


CARRINGTON; J. delivered * opinion of the « court. 


The point which was Argited at the bar, and Which. grows 
_ Gut of the bill of exceptions, need not be decided, as the court 
think the judgment arronedous in this; that the demand im the de- 
claration 1s for the current money value of a debt; due in fer- 
ling money, on a proteſted bill of exchange, which is recoverable 
in ſterling money only. 


The julgmentabereſur muſt be reverſed with coſts. 
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7 Uns — 3 An 5 inklimuted, originally: in the Cathy 
Court, on. 4 6h Chancery. ſide, by the appellant. The 
bill ſtates: that the complainant in 1761 or 1762, purchaſed 4 
tract of land from H. Hatcher for which he paid à valuable con- 
ſideration, That this land was ſurveyed. for the ſaid H. 
Hatcher in 3740, and that a patent for the ſame Was made out en 
the 15th Auguſt 17 56; but, on account of a diſpute then depend. 
ing before the king in council; reſpecting a claim ſet up by go 
.vernor Dinwiddie, of a iſtole for ſigning patents for lands: 
this patent was ſo long withheld ſrom/ H. Hatcher, that the 
land became forfeited for non-payment of. Aoitrents, and for 
want of ſeating. hat the complainant, in order the better to 
ſecüre his title to the land, petitioned for the fame. as lapſed, and 
with the conſent of os Aer, ine à patent in his on 
name in 1764. : Tar: Kg ; | 
That the defendant. in . Steige 1 wan Ft of coiiticil for 
furveying 20600 acres of land, including, the land in, queſtion, 
and pending the above diſpute between Virginia and governor; 
Dinwiddie, fraudulently paid the piſtole fee demanded by, the. 
governor; and obtained a patent. The. prayèr of the hill is, 
that the defendant. may be compel! led to.relinguiſh, his title to, 
and poſſelion 9h the land in Abe to the ann 
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The Anſwer of the defendant, the heir at law of the origi- 
ul patehntee, relies principally, upon the want of equity in the 
bill; and denies notice of Hatcher's ſurveyß. 


The cauſe coming on upon bill and anſwer, together with the 


x 


remembered. is of opinion that the faid decree of the Count 
Court, by which the appellee recovered the ſaid land againſt the 
\ appellant with cofs, is erroneous 3 and thereforedoth reverſe the 
*ſaid decree; and doth adjudge, order, and decree, that the bill 
of the appellee be-diſmilled,” oo i nt f 


From this decreez there was In appeal. Rs 

The PRESIDENT delivered the opinion of the court; + 
It was objected to by the counſel for the appellant, that the 
oeree of the County Court having been carried into execution 
by the return of an halere facies poſſeſſionem, executed, the pe- 
buon of appeal was made too late, — ought not to have been 
granted, ſince the ſaperſadeas thereupon awarded, could have 
dothing to operate upon. 55 1 A 


1 ALL Tran 


A Juperſedeas in England, is merely an auxiliary proceſs; ay 
o it is, in {ome inſtances, in this country. But in gener, 
it is a mode by which the record of a jud alnt of an inferig 
court, is removed before a ſuperior zun an. ee e 
W ben merely auxiliary, it can have no effect after the decree 
of judgment is carried into execution; fince is can only ſtay the 
proceedings in the ſtate in which they are; but yet the ſuit goes on 
in the ſuperior court, by the other proceſs; and if the judgment 
be reverted, a writ of reſtitution iſſues, to reſtore the party ty 
that, of which he has been diſpoſſeſſed by the execution. 
Where the ſuperſedeas is the only proceſs, by the laws d 
this fine, it may have one, or both of thoſe operations, as the 
judgment happens to be executed or not. 
At law, a party may appeal at the time the judgment is 
rendered; or he may 3 obtain a writ of error, which, 
it is admitted, may iſſue after the judgment is execute. 
Upon the merits, though the court is of opinion, that the 
decree of the Chancellor ought to be affirmed, yet we doby 
no means coincide with him, in the reaſons and arguments up- 
on which he ſeems to have grounſled his opinion.1 
The plaintiff has ſtated a very fair and proper caſe for a Court 
bf Equity. He was a purchaſer, againſt whom the defendait 
unfairly and frandulently obtained a preference; and in queſtions 
like this, where fraud is ſuggeſted and proved, courts of cquitr 


Have competent juriſdiction, and can afford the moſt ample 1 


adequate relief. But in this caſe, the plaintiff not having ſu 

ported the allegations in his bill, which charge Wood Jones 
wich fraud in obtaining his patent, this court is of opinion, 
chat there is no error in the decree, and that it muſt be 
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WINSLOW againf DAWSON. 
| HIS was a ſuit brought by the appellee, in the Hig) 

1 Court of Chancery, to be relieved againſt a judgment 
For £50, which by an award of arbitrators (made under a rule 
of court) he had been adjudged to pay with intereſt;—inſiſting 
that the ¶ 50 was only intended as a penalty to enforce ths 


punctual payment of (ioo, or to compel the appellee, in lieu 


thereof, to take up the appellant's bond to one Garret, for that 


lum, and which he was prevented from doing by the pellen 5 


f; and praying an injunction againſt a judgment rendered up 
a the RET he bill ſtates and the gh gu prove, N. | 
the memorandum was torn from the bond at the time the caſe 
was before the arbitrators, that the arbitrators refuſed to hear 
the appellee's witnefles, but permitted a ſtatement to be read 
by the appellant's counſel of facts which were controverted by 
the appellee. The anſwer ſtates: that the defendant agreed to 
ſell a tract of land to the plaintiff, and to receive payment in 
any one of the three following modes: 3ſt, £200 in hand, 
or 2d, $250 in twelve months, or 3d, 300 upon a longer 
credit. That the plaintiff acceded to the firſt propoſition, if 
credit for a few months were allowed; and if not punctualh/ 
paid, then, that the ſecond propoſition ſhould prevail. This be- 
ing agreed to by the defendant, two bonds were executed, one 
far the payment of £100 at the time laſt mentioned, and ano- 
ther for { 150 in twelve months after: but, to the latter bond, 
2 memorandum was annexed, that it might he diſcharged by the 
payment of Z 100 by a certain time, ſooner than that mention- 
ed in the eondition. | | x | 

The Chancellos decreed a perpetual injunction, and the coſts - 
at law to the complainant. From which decree the defendant 
in equity appealed. _ 498 88 1 | . 


THE PRESIDENT delivered the opinion of the out. 


Taking the caſe to have been as ſtated by Winſlow in his 
anſwer, the inſertion of the {50 muſt be conſidered, either as 
a confideration for forbearance—and of courſe within the act of 
ulury,—or as a penalty, for which a compenfation may be made, 
and therefore relievable againſt in a court of equity: for he 
atmits, that the firft propoſition for £200 was acceded to, and 
adopted as the agreement between the parties. 

The caſe of Groves and Graves, in this court, has decided 
this principle: viz, that ſuch a contract to pay a larger ſum at a fu- 
ture day, upon non-payment of the ſum agreed upon, at a prior 
day, is not uſurious z but that the increaſed ſum ſhall be conſi- 
tered as a penalty, againſt which a court of equity ought to re- 
lieve, upon compenſation being made. — © 

That compenſation—in caſe the condition be for payment of 
money—is legal intereſt ; unleſs ſome ſpecific damage be ſnewn, 
which may induce the Chancellor to direct a jury to aſſeſs the 
O04. CO A RO er INNS 1 5 . 

In this caſe, Winſlow ſpeaks of difficulties to which he was 
lubjected, but of no particular injury ſuftained, which cs en- 
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title him to a compenſation beyond legal intereſt: ſo that upon 
his own ſtatement of the cae, Groves and Graves would be: 
direct authority ia affirmance of the decree. But take the cas 
either way, there is no difficulty in it. For ſince Dawſon 


might have performed what was required of him in order i 


ſave the forfeiture, by taking up the bond to Garret by the Toy 
of February 1784, and yas preyented by the interpoſition 9 


Winſlow himſelf from doing ſo, that ought in equity tobe con. 


ſidered as dane, and the penalty of caurſe relieved againſt. 
But, as the injunction is made perpetual for £3: 12: 8: more 
than ' ought to have been injoined, the decree muſt be re. 
verſed with cofts, and the injunction diſſolved as to ſo much, 
and ſtand for the reſidue of the ſum, and the coſts at lay, 
which were properly decreed, ſince the appellee appears ty 
have tendered to the appellant, before the inſtitution of the ſui 
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FFAHIS was an action of debt brought by the appellant in the 
| Diſtrict Court of Peterſburg, upon a. priſon . bounds 
bond; the breach aſſigned in the declaration, is nearly in the 
words of the, condition of the bond, with an averment, that 
the priſoner did depart and ęſcagę from the bounds, without be. 
ing diſcharged by due courſe of fax. WE: 

leas, 1it, Conditions performed. 2d, That the bond was giv 
en to the ſheriff for and concerning a matter relating to his office, 
whilſt the defendant was in cuſtody of the ſaid ſheriff; contrary 
to the act entitled an act preſcribing the method of appointing 
c ſheriffs, and for limiting the time of their continuance in office; 


d and directing their duty therein.“ —Iflue was taken upon the 


firſt plea, and liberty reſerved to the plajatiff to file his demur- 
rer to the 2d plea, at the next court, if he pleaſe, 2a 


The jury found a verdict for the plaintiff; but if, in the 
opinion of the Court, a ſubpænd of injundlion iſſued from! the 
High Court of Chancery, and delivered. to the ſheriff haying. 
the - priſoner. in cuſtody, and ſerved on the plaintiff's attorney, 
whereby the judgment, on which an execution had iſſued, under 
which the defendant was, confined, was injoined, was a ſuffici- 
ent authority to the ſheriff ro'diſcharge him from cuſtody. under 
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was taken of the ſecond plea. | | | 
Judgment for the defendant upon the ſpecial verdict in the 
Diſtrict Court, and appeal to this. | 
RoxoLD for the appellant. pe Oe 
Until a final decree was rendered for the plaimiff in equity, 
the injunctlon granted by the Chancellor could not operate, ſo 
as to deprive the plaintiff at law, of a right already veſted in 
him, The lands of a defendant, are actually bound from the 
time a judgment is rendered againſt him; as are alſo his chat- 
tels, from the time a writ of fieri facias is delivered to the ſhes 
rift. . | „ 
It would be highly unreaſonable to give to an injunction, an effect 
ſo extenſive, as that which muſt be contended for, The principal, 
ts well as his ſecurities, might remove or become inſolvent, 
pending the injunction. The eſtate ſeized by the ſheriff on a 
writ of fieri facias, might during that time periſh, and thus, 
might the plaintiff at Jaw loſe entirely the effect of his judgment. 
[njunRions are not authoriſed, or in any manner regulated, 
by the laws of this country, and therefore we mult reſort to the 
tules obſerved in the courts of England. There, the money is 
always brought into court by the party obtaining the injuncti- 
on, unleſs, in ſpecial caſes, it is diſpenſed with, 2 Harr. Ch. 
Prac. 224, 226. $0 if goods are taken on execution, or mo- 
ney levied, or paid in execution, and in the ſheriff's hands, the 
proceſs of injunction will ay them there Ib. 223. Upon 
the ſame principle it is, that a bill of review does not pre- 
bent the execution of the decree impeached; but obedience js 
actually to be paid to the decree, as far as it can, without pre- 
judice to the right of the party preferring the bill. 1 Harr. 
Ch. Prac, 171. Neither does a ſuperſedeas ſet afide the execu- 
tion, or ſtop the ſale of the property ſeized under it, Dalt. 
Sheriff. 2256—534. A capias, not executed, is arreſted by a 
ſuperJedeas z but if executed, the body muſt be returned with the 
ſuperſedeas. Neither will an action for falſe impriſonment lie, 
if the body be taken on a ca. ſa. without notice of the writ, of 
error. If then, we are to take as our guide, the rules and prin» 
ciples of the Engliſh law, (ahd we have none other to follow,) 
we find, that an execution ance ſerved, is not interrupted by 
in injunction, or other proceedings ſubſequent to the judgment, 
until the debt is levied, . or received by the officer, and is then 
only ſtopped in his hands, OD 


that execution, then they found for the defendant, No notice 


„ The 


1 JJ 8 | 
#4 2 TT 
I | The old Chancery law, paſſed in the year 1777, Ch. 15, F. zt, 7 
18 teems to give to injunctions, merely the power of faying executi. | 
1 ons. It neither authoriſes the diſcharge of the peripn, or property 
li 4 already taken in execution, nor does ſuch an effect follow, as 2 1 
1 neceſſary or reaſonable conſequence, from the order. n 
bt . If the whole effect of the executian be done away by the i 
it | granting of the injunction, I am at a loſs to know, chat return n 
1 the ſheriff can make upon the execution, or in what manner, 5 
1 the plaintift is to procęed upon the diſſolution of the injunction. * 
+ MARSHALL for the appellee. | The cafes read by Mr. Ro. ; 
1 nold, only proye that there are certain rules obſerved by the 2 
1 Chancellor in England, which neither are, or ought to be guides 10 
{| for us; and this neceſſary departure from thoſe rules, reſults from 1 
1 the very nature of our ſituation, compared with that country, 5 
1% In that, much of the wealth of the nation conſiſts in money; it 10 
„ 33 eaſily procured by thoſe who can fecure the repayment of it; t 
i therefore no inconvenience gan follow from requiring a Cepoit | 85 
| Gf the debt recovered at law, as the condition of granting an D 
10 injunction. So too, nothing can ſtop the progreſs of an execu- | 4 
I tion once ſerved. Yet even there, we find that in ſome inſtan- + 
1M ces this rigid rule is diſpenſed with, as the Caſes referred to b 
|! N Mr. Ronold prove. In this country, the wealth of the pepple 
io 0 conſiſts principally in real property there is ſo much of that, 
11 and ſo little money at market, that the latter cannot be pzocured 
198 ca loan, with any ſecurity. e e | | 
Ul i This difference, will furniſh a ſtrong argument, why the rule 5 
Thi in England, even in caſes of executjons againſt the property, | 
1 ſhould not prevail here; and the argument is fortified Fd ke | 
8 if we view the caſe by analogy to forthcoming and revlevy bonds, Ml D 
1 which are unknown in that country, yet induced by neceſſity y 
1100 to be authorized in this. In theſe caſes, the lien is entirely fr 
Wl gone, and a compenſation for it, provided in tae ſecurity giyen 
1 by Rn” 8 EEE Ce OE CS * 
Wl! 80 too in England, if goods be taken by way of diſtreſs, and fe 
11 replevied, the diſtrainor taſes his lien on the goods, and is Jeft th 
0 to his remedy on the replevy bond, Brow. Ch. Rep. 427; fo fir 
0 that the loſs of the lien upon property once ſeized, is not un- Pl 
1 known even in England, much leſs in this country.  _ a 
Will But the caſe of an execution againſt the body, is much ſtronger oy 
10 than if it were againſt the property. For if the body might itil] hn 
{il be kept in confinement, the injunction would be an idle and vain be 
Fil thing; ſince the plaintiff, if entitled to equity, might receive th 
0 the ſame benefit from an original bill, as he could by obtaining 
I! - rn Yn the" 
|} 
4 
l 5 
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ſon, ſinc Bis ſecurity is certainly bettered. | 

Mr. Rowe ö id reply. The act of 1791 Ch. 3, & 3, tho' it 
was made ſubſequent to this tranſaction, ſhews, from the manner 
in which it is expreſſed; the ſenſe of the legiſlature upon this 
ſubject, by direting that the ſheriff, having received money 
under an execution, ſhall, upon an injunction being granted, 
repay the money to the plaintiff in equity. But this was un- 
neceſſary, if, before the law was made, an injunction produced 
fic extenſive effect now contended for, | 


THE PRESIDENT. We ſhall give no poſitive opinion, 


the injunction. The plaintiff at law cannot complain with rea- 


as to the effect of an injunction obtained upon an execution againſt 


the goous and chaltels, after ſeiſure; as that caſe is not before 
us: probably it would be conſidered as ſettled by the act of 1791, 
which directing a reſtitution of the money levied, would ſeem 
to include inferior caſes, and to extend, by an equitable con- 
ſtruction, to the reſtitution of goods fetzed in execution, and 
tot ſold. „ En. IM 

The reaſon is much ſtronger in the caſe of an execution againſt 
the Lody, where the injunction would have no effect at all, if 
it did not operate to diſcharge the body from confinement. | 
Judgment affirmed. 


3 


JENKINS again/ TOM and hen 


FJ HIS was an action of 'treſpats, afſault and battery, 
and falſe impriſonment, brought by the appellees in the 
Diſtrict Court of Northumberland to recover their freedom. 
Plea, that the plaintiffs are flaves. Replication, that they are 
free, and not ſlaves; upon which iſſue is taken. 
At the trial, the defendant tendered a bill of exceptions 


' which was ſealed by the court, ſtating: that the plaintiffs had of- 


fered in evidence ſundry depoſitions of antient people to prove, 
that certain women named Mary and Beis, when they came 
firſt into this country, were called Indians; and had a tawny com- 
plexion, with long ſtraight black hair : to ſtrengthen this teſtimo- 
ny, the plaintifls produced a witneſs to prove, that he heard a 
certain other perfon now dead, ſay in the year 170, that 
when he was a lad about 12 years old, theſs women were 
brought to this colony in a thip, and were called Indians; that 
they had che appearance of Indiam, and that the former of the: 


* 
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was called the grandmother of the latter. To the admiſſion of 

this teſtimony, the defendant objected, but was over-ruled by the 

court, 5 ; 1855 
The jury found a verdict for the plaintiffs. In the record 

there is a certificate of the judges, ſtating: That the defen. ] 
dant's counſel, in his argument, inſiſted much upon a clauſe 

in an act of Aſſembly, entituled an act “ for the better go. 7 
<« vernment of ſeryants and ſlaves”, paſled in the year "7 53, 
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| Fi which. enacts © that all perſons who have been, or ſhall be lie 
il f e imported into this colony by ſea or land, and were not M 
i « chriſtians in their native country, (except Turks and in 
bi Moors in amity with his majeſty, and ſuch who can prove vi 
19 de their having been free in England, or any other chriſtian w 
/ country before they were ſhipped for tranſportation hither)— de 
18 ce ſhall de accounted, and be ſlaves, and as ſuch, be here bought ap 
1 « and ſold, notwithſtanding a converſion to chriſtianity after ſe 
11 « theit importation:“ and argued from thence, that all Indians 
1 wi as well in America, as elſewhere, not particularly excepted by 
% in that clauſe, e be ſold as ſlaves: that the court informed at 
I. the counſel, that he miſtated the law ; that there was a time at ha 
% ſome period in the laſt century, when a law was in exiſtance, lie 
1 which declared Indians at war with the people of this country, th 
. | ſlaves, when taken priſoners: that under that law, many Indians 25 
i were made flaves, and their deſcendants continue ſlaves to this 40 
| þ day :—but that* this law was ſome time after repealed; from a 
1100 which period, no American Indian could be fold as a flave, and Ja 
l that all ſuch as had been brought into this country fince that 1 
| 0 time, and who had ſued for their freedom, had uniformly re- th 
10 covered jt, That the ſame counſel ſtil] inſiſted upon his for- 
1 mer argument, and conſidering the court's addreſs to the bar, fa 
i as a miſdirection to the jury, had prayed this certificate to bs ca 
. entered at the foot of the judgment. ; W 
\\þ From this judgment the Fee, appealed. 195 te 
I! After argument the Court affirmed the judgment. N 
| | ot 
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Was delivered. 
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THOMPSON Appellant. 
„„ . 

b. & J. DAVENPORT Appellees. 


HIS was an appeal from a deeree of the High Court of 
Chancery. The bill was filed by the appellees, to be re- 
lieved againſt a judgment at law, on a bond payable the 2d of 
March 1784, executed by the appellees for £113: 16: 4, be- 
ing the amount of a tract of land, mortgaged by a certain Da- 
vid Davenport to the appellant, to ſecure a debt of C40: 18: 5 
with intereſt from the 19th of Auguſt 1956, and fold under a 
decree of the County Court of Hanover, and purchaſed by the 
appellee James the younger, for whom the other appellee was 
ſecurity. | | 


he ground of equity is, that the mortgage had been paid off 
by David Davenport :—that under a deed of truſt, or power.of 
attorncy, from the faid David, to Lewis and Roſs, the land, 
had been long before the decree of Hanover Court, ſold at pub- 
lic auction, and purchafed by the appellee, James Davenport, 
the elder, at £30, the appellant being then preſent, and filent 
as to his title. That James the elder, paid the purchaſe money 
to Lewis, has been ever ſmce in poſſeſſion, and in 1779 received 
a conveyance from David Davenport for the land; ſo that 
James the younger, has had no benefit from his purchaſe under 
Thompſon's decree, and ought therefore to be relieved againſt 
the payment of the money. | 
Both grounds of equity are flatly denied by the anſwer. | So 


* 


» 


far from the mortgage money having been paid off, the defen- 


cant ſtates an account, commencing in December 17 56, by 
which, after crediting the ſaid David with every payment con- 
tended for, he makes him debtor (7: 5: 4, over and above the 
mortgage money. The defendant inſiſts, that the intention of 
the mortgage, was to ſecure ſubſequent advances of money, or 
other things; and that the balance due, for poſterior dealings, 
6ught to be ſatisfied out of the mortgaged premiſes. He denies, 
that he concealed his incumbrance from the plaintiffs, but, that 
on the contrary, he diſcloled it to them, on the day of Lewis 
and Roſs's ſale; that beſides this, James the elder, is a brother 
to David; has been a near neighbour to the defendant, ever 
kince the purchaſe was made, and finally, that the price which 


he 


* 
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he gave for che land, vas not more than the valde of the equi 
Err m 
The proofs in the cauſe, Felatz principally to Thompſon, 
confefions, that the mort2ag2 was paid off, and his ſilence at 
the fate, , Amongit the exhibits, is a letter from David Davyen. 
port to the court of Hanover,. defiring adecree to be entered up, 
in the ſuit of Thompſon againft him, for the principal ſun 
mentioned in the mortgage, and intereſt from the date, which 
he ſays is juſtly due. The accotnt ſtated, and reported by th: 
maſter, after crediting Davenport with all his payments, and 
debiting dim Wich the poſterior accoùnt of Thompſon, down 
© the 1ait payment made by Davenport, makes a balance of 
29: 1: 3, due upon the mortgage in June 1762, aud 
131: 5: 7 {, due for ſubiequent dealings. 1 
| The court injdine] the 5 ſrom proceeding to levy 
more of his judgment at law, than fo much of Z 29: 1; 4 
With intereſt from the 29:h of June 1792, as ſhall remain, af- 
ter deductions therefrom, of the cofts expen.'* ] by the plaintiſts, 
in their action at common law, and in the fail High Court of 
Chancery. 5 | 


The PRESIDENT delivered the opinion of the cout. 
The evidence of Mr. Thompfon's confeſſion, reſpecting tx 
Payment of th: mortgage money, is looſe and deſultory; liable 


to the objections juſtly fate by the Chancellor, and to others 
alſo important; amongſt which, one is, that none of the wit. 
neſſes mention the time, or near it, when thoſe con ſeſſioſd 
were Pade—th2 proof reſpecting his ſilence at the fale, is al- 
fo very defective. En „ bo e 
To ſuſtain the decret ſo far as it goes, the counſel, made ſe- 
veral obſervations upon the evidence, which need not be furs 
ther noticed, ſince we agree with the Chancellor oa that 
The counſel for the appellees, updn this point, ſuppoſing 
het the evidence ſhould be adjudged inſufficient, to prove the 
mortgage to have been paid oit, inſiſted, that no day of pay. 
ment being mentioned, it was a conditional purchaſe, and not 
a mortgage; that Davenport might reputchaic-at any time, up- 
on payment of principal without interct 3 which not being 
mentioued, cannot properly be demande. 5 
In queitions, whether a deed ſhould be eenfidered as a mort- 
Bage, or an abſolute purchaſe, chancellors have ſaid, they 
would govern themſelves by the intention of the parties 3 
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the former ap neared to have been intended, they woidd not 


{uffer it to be changed into a purchaſe by 9 any form of words, 


which might Aude "the faſtice of the np. in e 
redemption. 0 
In aſpect, form, and eſſence, this i is a mortgage without a 
trait, indicating a purchaſe, * No price for à : purchaſe was con 
templated, or diſcuſſed, as in a ſale. Ihe vendor retains poſe. 
ſ-flion, which is aiformly the effect of a mortgage,” and not of 
a ſale. There is alſo a covenant for payment ef the money; 
and tho' intereſt is not mentioned, yet the principal debt was 
due on Kas and bore intereſt from the date, ay un the com# 
mon caſe fa bond. ; | 
In the 12 — of a purchaſe, the vendee, has poſſe egen of the 
property, in lieu of intereſt, and therefore, if there be à condi- 
tion ta purchaſe, it is done on payment of prin ipal only ** 
unless intereſt be expreſsly mentiohed; becauſe 0. her x. ite, 
the vendee would have double fatisfaction, namely, intereſt, 


and the uſe of tha land. But, in this caſe, Thompſon has re- 


ceiyed no equivalent for intereſt, ſince. Pavenport retained the 

effion of the land. pon the whole, it is clear, that this is 
a mortgage, and as ſuch, is revegmable upon the common terms, 
of paying principle and intere IE 

be the decree, reducing the mortgage from F; 40: 18: 7 prin- 
cipal debt in 1756, to £29: 1: 3, principal in 1762, is com; 
plained af, by both of the parties. The appellant's counſel in- 
ſiſting, chat fince there was a running account betyeen the par- 
jies, on the cloſe of which, a balance was, gue 1% Thompſon, 
there ought therefore,” to be no deduction from the” mortgage 
debt. n the other ſide it is inſiſted, that fines payments were 
made ſubſequent ta the ieee pre than ſüfficięnt to dif. 
charge both principal and intereſt, t 55 oug ht to be 0 applied, 
and the balance ſhould be credited in The 0 account, 

The rule as it reſ ects the application of payments is agreed; 
bat the queſtion i is, ee it operates gn the prefent caie? 

It is infiſted, "that the credits, are not to be conſidered as pay- | 
ments, but as "forming ſo many items in a running account, 
Whether this would be the caſe or not, if the credits were mere 
matters of account, we will not now determinę, as we under 
fand, that it Will be made a queſtion i in ſome  pther cauſe which 
to come on. 

ut in this caſe, the credit in June 1762 of £ 80, which "=p 

duces the mortgage, is not of goods, or produce, ip is to be a 

matter of agcount only; but Was 4 # payment made i in money, 
| N 
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exchange of 15 per cent.) with intereſt at the rate of 


8 2 
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or what was equivalent thereto, by two erders on. Jackivn ard | 


J ²• m 8 

Alter the account was paid off, to that time, there was no 
choice of application, there being no debt but the mortgage. 
The decree therefore is right, ſo far as it reſpects the balance 


due, but is defective, in not degreeing a conveyanee, and dit. 


poſing of the ſurplus. | 


As to the coſts in Hanover, and the Diſtrit Courts; whe. 


1 


ther it proceeded irom a difference in opinion between the Chan. 
cellor and this court, or that it was not attended to by him, we 


cannot ſay; we rather ſuppoſe the latter, ſince we cannot dif. 


cover any ground for making the defendant pay thoſe coſts; 


ſince he was certainly entitled ta a cunſiderable balance, and 
was purſuing regular methods to recover it. The coſts in the 
Court of Chancery, were properly awarded againſt him, ſince 


o 


the plaintiff was reliev d. 555 
Tue decree as alſo the firſt decree diſmiſſing the bill with coſts 


muſt be reverſed with coſts. _ | | 
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THE appellant Hill, with two others, were endorſers of: 
bill of Exchange, drawn by Braxton in favor of Souther: 


land, which returned proteſted, The parties, having agreed 


upon the ſum due by the {aid bill, in current money; the draw- 
er and endorſers gave their note to Souther land on the 2$th of 
February 1776, directed to the clerk of King William Court, 
where a ſuit on the bill was pending, agreeing, to confeſs judg- 
ment for the amount due, (being at that time £ 778: 7: 1 at the 

| t at Ve per 
centum per annum, from the iſt of June following, Southerland, 
held up this note until 1784, when without notice to any of the 
parties, he procured a judgment to be entered up for 361: 6 : 19, 
the balance which appeared by an account filed by the 


 faid Southerland, to be then due to him. An execution being 
ſued out upon this judgment, Braxton, obtained a ſuperſedeas, 


and 


110 reverſed it. Southerland, then inſtituted a new ſuit againſt 


Hill alone; and got judgment in 1787, for £ 1460: 5: 9 
The appellant Hill, filed his bill in the High Court of 
Chancery, prayin 7 an injunction to this judgment, and ſtating, 
as the ground of his equity, that the bill had been nearly, if 
not wholly paid off by Braxton, and that, in conſequence of 2 
miſtake in his counſel; no defence had been made at law; but 
the judgment Had paſſed by default in the office, and was after- 
wards confirmed againſt him in court, oO 
Upon the anſwer of Southerland to the injunQion bill, the 
court directed Braxton to be made a party complainant, who 
filed his bill, ſtating the ſame facts, as thoſe ſet forth by Hill, 
and further, that he Braxton, had in the year 1783, paid to the 
faid Sutherland, two bonds of Thomas Butler, amounting to 
{ 935: 15: 1, which were to be applied to the credit of the pro- 
teſted bill. That Southerland was alſo indebted conſiderably to 
him in account, the balance of which, if neceſſary, ought alſo 
to have been applied to that debt. 
The defendant, in his anſwer to this bill; admits the pay 
ment of the bonds, but denies that any application of them to 
the credit of the judgment, was directed by Braxton; that the de- 
fendant had applied 661: 12 :8 3 of thoſe bonds to the credit of 


this judgment, and part of the reſidue; (by Braxton's particular di- 


ee, to the diſcharge of a bond dated in February 1776, due 
o him from Braxton, in which Claiborne was ſecurity; and 
the balance to a private debt of Braxton's. 5 


There is no poſitive evidence in the cauſe; that Braxton direc- 


ted the application of this, or of any other payment, to the credit 


of the judgment. $4 
It is proved, that immediately after the payinent was made, 
Braxton ſent a meſſage to his endorſers, ' informing them he had 
diſcharged the judgment; but this was not delivered in the pre- 
ſence of Southerland, nor does it appear, that any thing paſled 
between them at that time; upon the ſubject. It is proved by 
one witneſs,” that ſometime after the bonds were received, Sou- 
therland declared he ſhould loſe money by taking them; but it 
does not appear, whether this happened before, or after the firſt 
judgment was entered up in 1784. That as late as the year 
1786, Southerland, encloſed to Mr. Braxton his, and Claiborne's 
bond; with ſome accounts, which Braxton, received without 
objection, and that ſome time afterwards, Southerland men- 
tioned, that he had been adviſed to deliver Mr. Braxton thoſe 
papers, and to reſt his demand upon the proteſted bill. 


— — —_ — _— — a 
* —— 22 
Dn —˙r(—é— — — n—_— es Ars _—_— - 
3 — — nan a. oe — Tz r 22 ET 
—— ——— — — — — 8 My _— — — e — os ws — — 
— — " 4 = — 3 — —ů IE Es 
— — — 2 — — 


— — 
—m & 
. — 


— 
— — — 
— eee Hm wh 


— ow. - l 
= — — ef. ad 
— — I — — 


— pag Sg a 
- — —— 
- — — nn : = 


. i121 


150 . FA LL TERM 


The commiſſioner, to whom the accounts between the par. 
ties were referred, in his firſt report, applied the full amount of 
the bonds, to the credit of the proteſted bill, leaving a balance 


of only C 34:17: 9 due upon it. A ſimilar ſtatement hai 


been before. made dy auditors, to whom the accounts had been 


referred. In ſtating this account, the commiſſioner charges in. 
tereſt on the £ 178: 7: 4, at the rate of five per cent. from June 


1776, to December 1784, when the laſt payment was made; 
and credits. all the payments, with intereſt on each, from the 
time they were made, until the fame period in 1784. The re. 

ort, contains alto the private account of Braxton with Souther. 
— which is compoſed, of the bond of che former to the latter, 


in which Claiborne was ſecurity, and of ſome other items on the 


debit ſide; and of goods ſold to Southerland, by Braxton, in the 
years 1777, 1778, & 1780, on the credit fide. The commiſſion- 
er made two. ſtatements of this account, in one of which he 
ſcales the credits, D un the other, fixes them at their nomiual 
* ſubmitting that queſtion to the court. 5 
The cauſe coming on to be heard; the court of chancer 
de a decrec, in conformity with the following opinion, viz, 


That the goods and merchandize, fold and delivered by the 


« plaintiff Carter Braxton, to the ſaid Fendall Southerland, be. 
e tween the years. 1776 and 1781, ought not to be diſcounted, 
c at the money prices then charged, againſt a debt contractel 
c before the commencement of that period; but ought to be 
« diſcounted at their true value, which, in this caſe, may be 
nearly perhaps aſcertained by reducing thoſe prices according 
<« to the ſcale for proportioning the depreciation of paper mo- 

% ney; that the payments made to the ſaid Fendall Southerland, 
< by the plaintiff Carter Braxton, not appearing to have been 


ee directed by him, at the times of payment or before, to been- 


c tered to his credit in that account, wherein he is made a debi- 
<< tor for the bill of exchange, the ſaid Fendall Southerland 
might enter them to the credit of the plaintiff Carter Brax- 
ton in any other account, ſubſiſting between thoſe parties; 
c and that for the principal money, damages, and charges, due 
te by the proteſted bill of exchange, in conſequence of the ſet- 
« tlement thereof, made the 28th of February, in the year 1776, 


2 56 the ſaid F all Southerland was entitled to no more than 


778: 7: 4, of current money of Virginia, with intereſt 
1 at the rate of five per centum per annum, from the 
« firſt day of June, then next following.“ 

The injunction is made perpetual, except as s to 225: 1855 


appearing, by the accounts ſtated according to the principles of 


the above Roa, - to have been due to the ſaid Fendall Sou- 
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therland, the 7th of December 1784, with igtereſt from that 
time; and except alſo as tothe colts in the action at common law. 
CFC ( 

From this decree the plantitfs appealed. e eee 
THE PRESIDENT delivered the opinion of the court. 

The firſt queſtion which preſents itſelf in this eaſe, is, 'whe- 
ther the agreement of 1770, ſhall ſtand as the baſis of ſettles 
ment between the parties, or, if that ſhould be ſet aſidè, becaufe 
Mr. Braxton ſuperſeded and reverſed the judgment, for want 


of a declaration as it is faich, but for what cauſe, does not ap- 


; 3 2 N . 


ff. bn nd od | 
If the judgment had been entered up  rmediately, and Mr. 
Braxton had reverſed it for want of form, there might have 


3.4.4 


been reaſon in the objection. But ſince it was kept up until 


the year 1784, (I wil} not ſay fraudulently, becauſe the evidence 
does not warrant it,) and conſiderable payments intervened, 
which, Mr. Southerland himfelf admits, rẽduced the balance of 
£178: 7: J principal in 1776, and intereſt; to £361: 6: 10, 
principal in 1784.; ſurely, fair dealing required, that theſe pay- 
ments ſhould have been mutually adjuſted, preytous'to* the” en- 
try of the judgment; or at leaſt, that Mr. Ach ſhould have 
had notice, that the judgment was then to have been entered. 
If the judgment thus entered, was for too much, according to 
the agreement of 1776, ſurely, Mr. Braxton might complain 


of it, without violating that agreement. The proper remedy, 
was certainly in equity; but perhaps he was adyifed-to ſeek re- 


dreſs in a court of law, as being the moſt expeditious. Be 


this as it may; what is a Court of Equity now to do? to ſet aſide 
an agreement, (of the fairneſs and Juſtice of which, neither par- 


| 3) becauſe ſubſequent diſputes have ariſen, about 

1 8 made in execution of the agreement, and fo, ſubject 
Mr. Braxton to 10 per cent, inſtead of 5, from 1776, and to 
per cent exchange, inſtead of 15, on the final balance. 


* - 


fer gem ©: 8 „ TT. 
This would be, for that meliorating court, not to relieve a- 
5 3 penalties and forfeitures, but to aſſiſt in enforcing them. 


For after all negociation of a bill is at an end, and forbearance, 
the only object, the additional 5 per cent uſt be comfdered as 


a penalty, being beyond the legiflative compenfation allowed 
for the uſe of money. On the contrary, that court, applying 
one of its fixed principles, namely, that what ought to have 
been done, ſhall be taken as done, will conſider thę judgment 
as having been entered up, immediately after the agreement in 
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1.776, ſor the £778: 7: 4 current money, and intereſt at; - 
per centum per annum, and on that ground will adjuſt the ſub. the 
ſequent diſputes. i JJ! . FV yet 
In doing this, we ſhall have two points to conſider the firſt, rece 
and r is, the application of Butler's bonds, 10. 
paid and. receiyed in 1783. Whether the whole, amounting to atio 
£955: 15:.1, ought to be applied to the credit of the bill, (and which WM mig 
will with other ſpecie payments reduce the balance to £440: 11, fon 
In 1790?) or whether {20 8 part thereof, ought to be applied lief, 
to the bond, in which Mr. Claiborne was ſecurity for Braxton, cou 
and to an account, the balance of which is in favor of Braxton, ceiy 
more than the {| 44: O:I1, if hÞ paper money account is to M d 
ſtand at the nominal, and not at the reduced value? 1 
The rules, reſpecting the application of, payments, are not be: 
diſputed; but the queſtion is, how they are to apply, under the chat 
circumſtances of the preſent caſe? How Mr. Braxton intended ſma 
it, appears from his declaration to Mr. Butler, made recently 1 
after the payment. It was natural, that he ſhould apply them be 
to, the, relief, of his friends, who ſtood bound as his ſecurities; ¶ upo 
and in the choice between them, he might have motives, for the 
preferipg the endorſers of his bill; and accordingly, when theſe the 
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bonds were paid in 1783, Mr. Braxton, ſent a meſſage to the gi 
indorſers, that he had made this payment on account af the bill ſion 
This meſſage, was not delivered in the abſence of, nor was it I 1a6 
communicated to Mr. Southerland, fo as to fix his aſſent to that the 
application. But the appellants ſuppoſe, that this aſſent is to pal: 


be infered, 1ſt, from Southerland's declaration, (which is pro, bee 
ed,) that he ſhould loſe by taking thoſe hands—and 2dly, from 2 d 

Mr. Southerland's application to Mr. Claibarne in 1784, (which WM wh 

is alfo proved,) warning him of his danger, and preparing him | 
for the expected payment: and tho, he afterwards ſaid, that he and 
believed this bond might be paid, yet he refuſed to give it up, M on 
and never did do fo, till 1786, when the judgment was reverl. be 
ed; then by the advice of his counſel, he ſent it with other pa. WW Th 


pers to Mr. Braxton. 


On this view of the evidence, the auditors, and the maſter I In 
thought, that the whole ſhould be applied to the credit of the Ml and 
bill. The chancellor thought otherwiſe, and applied part of it to 
the bond and account. Whether he was right in doing ſo, this 
court is to decide; and upon this queſtion it depends, whether 
Mr. Hill be at all concerned with the other parts of the diſpute; del 
or is liable beyond the G 44:0: 11, in caſe that was not paid W pa 
ff by Mr. Braxton? © EE „ 
„„ Although, 
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Although, if the debtor. neglect to make the application at 
the time of payment, the election is then caſt upon the credttory 
yet it is incumbent upon the latter, in ſuch a caſe, to make a 
zecent application, by entries in his books or papers, and not 
to keep parties and ſecurities in ſuſpence, changing their ſitu- 
ation, from time, to time, as his intereſt, governed by events 
might dictate, The endorſers, were made eaſy by the meſſage 
from Mr. Braxton, (that the payment was applied to their re- 
lief, and might in conſequence of it, have declined aſking for 
counter ſecurity, On the other hand, Claiborne was not de- 
ceived, becauſe it does not appear, that he conſidered his debt 
as diſcharged by thoſe bonds, 1 | | 


4 


Beſides, it is more .probable, that fo large a payment would 
be applied to the credit of a ſtill larger liquidated debt, than 
that it ſhould be ſplit, and placed, part of it to the credit of a 
ſmall bond and account, and the reſidue to this large bond. 
Upon the whole, we are of opinion, that the payment ſhould 
be applied to the bill; and conſequently, that the balance due 
upon that account, is but G 24:17:95, with intereſt from 
the 7th of December 1784.—Reſpecting the mode of ſtating 
the intereſt, à doubt aroſe, which induced one N decline 
giving his opinion, and he would have retired from the diſcuſ- 
ion, confidering himſelf affected in the queſtion, in his cha- | 
rafter of adminiſtrator ; but the other judges, not conſidering 
the point as important in its operation, in this caſe, choſe to 
pals it over, on the ground of the maſter's report not having 
been excepted to, or the point argued in court, rather than by 
a deciſion, either way, to eſtabliſh a precedent in a bare court, 
which in other caſes might be important. e 
The next queſtion, ariſes between Braxton and Souther- 
and, reſpecting the articles of their account, and principally, 
on Braxton's account, for goods ſold to Southerland, It is to 
be conſidered at what rate thoſe goods ſhall be eftimated.— 
The account begins in September 1777, in which year it a- 
mounted tq-; ©: if... 35 6 7 : bs 


In 1778 . | „ - - | . 15 : 97: * 6. 
and ends in 1780, cone article 142: 10: 
ä 1 3 „ : : 5 9 | 


247 11: 6. 


The court is of opinion, that an account for goods, not 


delivered or accepted as a payment, nor liquidated between the 

parties, ought,Aot to be taken as a payment in paper, ſo as to 

ſtand at the nominal value, according to the ſtrict words of. the 
ar de en eee een bor an 3 


. FALL TERM. 
act of Aſſemby, but ſhould be viewed in the light of a ſet of 
_ and to be adjuſted, (efpecially in equity,) upon juſt principles, 
In this proceeding, we are of opinion, that the legal ſcale, ſo 
far as it operates in the years 1777 and 1778, is not a juſt rule 
in itſelf, not correſponding with the general opinion of the citi 
Zens at the time, as to depreciation, nor does the ſcale at any 
pertod, give a proper rule for fixing the price of imported goods, 
which was influenced by the expence and riſque of importation, 
as well as by the depreciation of the paper money. The ae. 
count therefore, for goods delivered by Braxton to the end of 
the year, 1778, ought, at the nominal value, to be ſet off a 
gainſt the principal and intereſt of Claiborne's bond, and Soy. 
therland's account; and ſo much of the reſidue of his account, 
as Will pay off the intereſt of the balance remaining due to Sou- 
therland, ought alfo to be ſet off at the nominal ſum; but the 
reſidue of the amount of this account, ought to be ſubject to the 
legal ſcale of depreciation, for May 1780, of 69 for one, andat 
that reduced rate, to be ſet off againſt the principal of Southerlands 
debt: a precedent for this diſtinction, between the principal 
and intereſt, is ſuppoſed to have been furniſhed in this court. 
Upon the whole; the decree is right in ſuſtaining the uit 
for relief, but is erroneous in the relief afforded, not only in 
the adjuſtment of the quantum, but in the application of it, 2 
between the appellants.—It is to be reverſed with coſts—and 


of £34: 17: 9 with intereſt from the 7th of December 1784, 
till payment, and the coſts of the judgment at law, (the ſaid ap- 
pellant, retaining thereout, his coſts in chancery, and in this 
_court,) the injunction is to ſtand and be perpetual. But on fa. 
lure in ſuch payment, the injunction is to be diſſolved as to 5 
much, and the appellee to be at liberty to ſue out execution for 
Jo much as he is entitled to by this decree. 
TI The court, then proceeded to correct the account of the matter 
commiſſioner, (upon the principles before ſtated,) as to the re- 
ſidue of the diſpute, between the appellee, and the appellant 
Braxton; and find a balance due from the latter to the formen 
of £ 70:0: 4, on the 30th April 1783—and ſince Braxtr 
by applying to a Court of Equity for an account, has fub- 
jected himſelf, though plaintiff, to a decree for the balance 
found due from him; we muſt decree him to pay to the appellee 
the ſum of £70: o: 4, with intereſt from the goth of April 1783 
retaining thereout his coſts in chancery and in this court, 
£5 Decree reverſed. 


upon payment by the appellant Hill, of the firſt mentioned ſum 
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SMITH again} WALKER, Ex'r. of Mickie, 


HIS was an action upon the caſe, brought by the appel- 
lant in the County Court of Albemarle, ia the year 1787. 
The declaration ſtates, that the plaintiff in 1773, being diſpoſ- 
ed to engage in matrimony with a grand-daughter of the teſta- 
tor of the defendant, the teſtator promiſed the plaintift, that if 
he ſhould marry the lady, he would give him as much of his 
eſtate, (except land,) as he ſhould give any one of his own chil- 
dren—avers that he did marry her, relying on the ſaid promiſe, 
et the ſaid teſtator did not give the plaintiff. as much of his 
eltate, (land excepted) as he gave to ſome of his children, tho often 
fequired K e | . 
Pleas—iſt, That the teſtator did not aſſume, &c. adly, 
that he did not aſſume within five years, concluding to the 
country. Td DS | 
The jury found, that the teſtator did aſſume upon himſelf, in 
manner and form as ſet forth in the declaration, but that he did 
not aſſume within five years, and aſſeſs the plaintiff's damages 
to { 240 : 14, upon which the court gave judgment. 
The defendant filed exceptions, ſtating, that on the trial, 
the defendants offered as concluſive evidence, a decree of diſmiſ- 
ſion in a ſuit in chancery brought by the plaintift, againſt the 


defendant, for a ſpecific performance of the contract laid in the 


declaration That the plaintiff's counſel, oppoſed the admiſſion 
of this evidence as concluſive, to which opinion the defendant 
excepted. It is not ſtated that the court admitted the evidence. 

The judgment of the County Court, upon an appeal to the 
Diſtrict Court, was reverſed, becauſe the evidence offered by 
the defendant, was rejected. From this judgment, an appeal 
was prayed to this court. 0 | 


THE PRESIDENT. There appear to be many imper- 


ſections in this record, from the inſtitution of the ſuit, to its 


final deciſion in the Diſtrict Court. 


| The declaration ſtates a 
promiſe by the teſtator, to give ihe plaintiff as much, as he 
ſhould give to any of his own children; and a breach of this pro- 
miſe is alledged, without avering, how much he gave to either of 
bis awn children, or to what the plaintiff's ciaim amguuted. 

The plea is non- aſſumpſit within five years, without ſaying 


before the inſtitution of the ſuit; ſo tha: ſtrictly, it muſt refer to 


the time of the plea, which was in October 1787: and it con- 
cludes to the country, inſtead of the court; by which, the plain- 
tif is prechided, from bringing himſelf within the benefit of ſome 
of the exceptions from the act of limitations, by a replication. 
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The jury find one iſſue for the plaintiff, and the other for the 
defendant, and yet give damages to the plaintiff, upon which 
judgment is rendered by the court. 3, | 
The bill of exceptions, (which is not ſeated by the court,) 
ſtates very imperfectly, the record offered in evidence, and does 
not {tate, that the court gave any opinion upon the ſubject. 

The Diftrict Court merely reverſe the judgment, without 
diſmiſling the ſuit, directing a new trial, or awarding a repleader. 

The latter, this court would have directed, if they had found 
in the record, any good pleading to begin at. But the declarz. 
tion is too faulty to be ſuſtained, The breach aſſigned, is not 
ſufficient, as is does not aver the quantity, or quality of the 
gifts made by the teſtator to his own children, or at what time 
they were made, ſo as to reduce the demand ta ſome kind of 
certaintʒ. | Ep. 1 . 

This might have been aided by verdict, if that had been ren. 
dered upon the trial of a proper iſſue: but when we are ſeeking - 
for a good foundation, upon which to erect future pleadings, 
and find all defective, including the declaration itſelf, the un- 
certainty cannot be cured. In giving the judgment therefore, 
which the Diſtrict Court ought to have given, we mult diſmifs 
the ſuit with coſts: os ER. 


NELSON again NELSON. 


ls was a ſuit inſtituted in the High Court of Chancery, 
5 by the appellant, for the ſpecific execution of a parol 
agreemient made between himſelf and the defendants, his bro- 
thers, in the life-time of their father, that whether their father 
ſhould die teſtate or inteſtate, they would make amongſt then- 
| ſelves an equal diſtribution of his eſtate. The bill ſtates, that the, 
fither made a will and gave to the plaintiff a very unequal por- 
tion of his eſtate, tho” his eldeft ſon and heir. „„ 
The Chancellor diſmiſſed the bill, and the plaintiff in that court 
e CC ot 1a 
- THE PRESIDENT delivered the opinion of the court, 
The great objection made to the relief prayed for by 
the appellant is, that agreements of this fort, are oppoſed to the 
rules of ſociety, carrying with them ſtrong marks of diſreſpect 
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the agreement, or the particular terms of it, but the diviſion of 
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and irreverence to the parent, and ought therefore not to be 
countenanced in a Court of Equity. | 


It is true, that obedience to parents during infancy, and 
reſpect through life, is not only a natural duty, but one, on 
which depends the peace and happineſs of families, and conſequent- 
ly of ſociety; and therefore if the preſent agreement eould by any 
means produce effects like thoſe ſtated at the bar, however ſtrong: 
the evidence might be that ſuch an agreement was made, It 
would meet with no favor with us, as being leavened with moral 
turpitude, and unfit for diſcuſſion even, in a Court of Equity. 
Yet we cannot fay, that a caſe may not exiſt, where ſuch an 
agreement might be acquitted of thoſe objections and the pre- 


ſent is a ſtrong inſtance of ſuch a caſe. 


The parent, had always declared a ſettled intention to make 
an equal diftribution of his eſtate amongſt his ſons. As he ap- 
proached to the weak and infirm ſtate of old age, when the mind, 
having loft its wonted vigor might be eaſily ſuſceptible of any 
impreſſions; it was to be apprehended; that he might be 
induced to make conſiderable changes in the diſpoſition of his 
eſtate. His eldeſt fon having left the family and ſett led himſelf 
elſewhere, leaving his brothers around the father, might juſtly, 
or unjuſtly entertain ſuſpicions, that they might derive 
advantages from this circumſtance. A jealouſy of this fort 
tho” unfounded, might produce heart burnings, and domeſ- 
tic feuds amongſt them. To prevent this, might have been the 
prevailing motive which governed the brothers, and an agree- 
ment founded upon ſuchi a motive could not be objected to, as 
tending to produce public, or private inconvenience, To effect 
this end, we ſhould expect to ſee a written agreement, aſcer- 
taining clearly the intention of the parties, depofited with ſome 


common confidential friend, under injunctions of ſecrecy, which 


would certainly anſwer better the object of the parties, than by 
making it the ſubject of converſation to houſe-keepers and over- 
ſeers, as in this caſe. Tho? a written agreement might have been 
more proper, as being thereby leſs liabte to miſconſtruction, yet 
a parol agreement, made before the act againſt frauds and per- 
juries took effect, might be enforced in this court. 1 
In this caſe, the proof of the agreement is too flight. A ca- 
ſual converſation amongſt the parties is heard, not reſpecting 


the father's citate, The agreement was made in March 1787, 
2 few months after the act of frauds took effect; but as this is 


got noticed by the parties, or the counſel, it may not ba 


important 
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important, and all events it is not neceſſary to conſider it; fox 


there is no ſerious, ſolemn agreement proved, - upon which 1 


derer can be founded. 
| The decree muſt be ah 


KEBL & ROBERTS 
against 


HE R B E R T'S | Executors, 
SUPERSEDEAS in this canſe,” was Jett: 28 df 


Herbert, Who afterwards, and before ſervice of the writ, 


„ 


died. This court, on motion, awarded a new ſuperſedeas a. 


gainſt the executors, which was executed, but aftetwards quath- 
ed it, and awarded a fei. fu. to hear errors againſt the executors; 


being of opinion, that the ſecond ſupe rſedeas, could not be con- 
ſidered as a continuing proceſs, but à new one, and therefore, 


that the executor could not ſue Wyo” the bond firſt en for 


THORNTON Eiseutot of CHAMP, 
againſi 
J e G8 i 


4 Ton \HIS was an ackion brought by the appellants i in the Di: 
tric 


Court of Northumberland, laying aa aſſumpſit to 
themſelves. At the trial, the court, thinking the action not 
_ ſuſtainable upon the evidence given, directed a nonſuit, to 
which the phintiff ſubmitted, but filed a bill of exceptions to 
the opinion, and obtained a ſuperſedeas to bring up the recotd 
before this court. 
IHE PRESIDENT. Whether the action was ſuſtainable 
or not, it is unneceſſary for the court now to decide—the plain- 
tif having ſubmitted to the nonſuit, which he was not bound 
to do, he has deſerted his cauſe, and therefore, he cannot now 
_ avail himſelf of an objection to the pinion of the court, in 4. 


wen the writ of ſuperſedeas muſt be quaſhed. 1 
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Aſſembly, paſſed in the year 17 58, intituled, 
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As to the coſts, the court (except the Preſident) were of 
opinion, that the aſſumpſit being laid to the plaintiſt cheraſelnen 
they ought to pay the coſts. 

THE PRESIDENT ſaid, that the ED why executors 
pay no coſts, is, that they are in purſuit of their duty; and 
therefore he could ſee no reaſon, why this caſe ſhould be diſ- 
tioguiſhed from others, where the action is brought upon an 
alumpſit to = teſtator. | 


1 


2 9 


CATHARINE & BENJAMIN TURNER, 
' againſt 
CLEAR TURNER Executrix of SAMPSON 
TURNER, deceaſed. | 


IRE appellee, brought an action of detinue 1 the 25. 
T pellants in the County Court, in 1783, for the recovery of 
two ſlaves. The declaration «ſtates a poſſeſſion in the teſtator, 
and in the plaintiff as executrix. Upon the general iſſue, the 
plaintiff offered to give in evidence, a parol gift of the ſlaves in diſ- 
pute to Sampſon Turner, by his father, a few years previous to 
the inſtitution of the ſuit; which being admitted by the court, 
an exception was taken to the opinion, and a verdict being ren- 
dered for the plaintiff below, at a court held in the year 178g, 
the defendant appealed to the Diſtrict Court of Suffolk, where 
the judgment being affirmed, an appeal was prayed to this 
court. 


The PRESIDENT. The court are of opinion, that the 


judgment of the County Court is erroneous, in admitting the 


appellee, to give evidence of a parol gift of the ſlaves in diſpute, 
ſuppoſed to have been made by Joſeph Turner, the father, to 


his ſon Sampſon Turner, the teſtator of the appellee; ſince if 
| fuch gift had been really made, it being ſubſequent to the year 


1758, no eſtate in the flaves paſſed to the ſaid Sampſon thereby, 
for want of a deed, or will in writing, according to the act of 
can act to pre- 
vent the fraudulent gifts of flaves.” And although i ic ſhould ap- 
pear, that the giſt in this caſe was ſuch, as was meant to be de- 


cared valid, either by the 2 paſſed i in the year 1785, intitu 


eu 
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Jed, * an act to prevent frauds and perjuries,” or the act paſſe 
in the year 1787, intituled, “ an act to explain and amend thy 


acts for preventing fraudulent gifts of ſlaves; yet nevertheleſz, 


the proof in the preſent caſe, was inadmiſſible, and the gift void; Ml fr 
both of thoſe acts, being proſpective in their operation, and not ed, 
retroſpective of cafes happening before; eſpecially as to this ſup, Wl jut 
ied gift, on which the ſuit was commenced in 1783. ere 
The judgment of the Diſtrict Court is therefore erroneous, of 
and muſt be reverſed. The judgment of the County Court 
muſt alſo be reverſed, the verdict ſet aſide, and a new trial a, det 
warded; upon which, no evidence is to be admitted, to prove: on 
ift of the ſlaves in diſpute, except a deed in writing, or lu hat 
Will as the ſaid act of 1758 requixed. : fy fite 

5 {4 ; col 

; 3 — —— of 

. „ 15 55 | cor 
WILCOX againſt ROO TES and others, ſon 

| 6, „ | a 
Hls cauſe, came on before the Diſtrict Court of Prince . 

the 


Edward, upon a ſummons iffued by the order of e 
court, on the motion of Mrs, Wilcox the widow, and of Suſan- | 
nah Wilcox, the heir at law of Edmund Wilcox againſt Philip re. 
Rootes and others; requiring them to produce the will of the WM . 
faid Edmund Wilcox; and on a croſs motion of the ſaid Rootes Wl 4% 
and others, againſt Mrs. Wilcox, and the heir at law, to a- Wl 2 
mit the ſaid will to record, | DO 
Tze will being produced, jt bore date the 25th of April 1781, M © 
and contained bequeſts of his whole eſtate to the appellees, IM 4d 
'The probate was conteſted by the appellants, who produced 
evidence, to prove the marriage of the teſtator, with the appel- 
Jant Suſannah, the widow, after the making of this will, and 
the ſubſequent birth of the other appellant, 

The whole of che evidence is ſpread upon the record, as well WW 22 
that, which proves the execution of the will, as that, relating 
to the ſubſequent marriage of the teſtator, and the birth of a his 
child. The record further ſtates, that the teſtator married in ha 
1783, had a child, and died in May 785, That there was thi 
ſtrong reaſons to believe, that one of the deviſees in the will, WM © 

was the natural ſon of the teſtator—That the teſtator, the night WM. e 
before his death, expreſſed a deſire to make a proviſion for his WW 2 
ſaid ſuppoſed fon. I ts Got hs ons 

The court admitted the will to record, from which orde, 
the widow and heir at law appealed, 
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Tire queſtion made was, whether the will ought to have been 
zaumitted to record, ſince it was revoked by the ſubſequent mar- 
rage of the teſtator, and his having a child. It was contended 
for the appellant, that no principle of law was better eſtabliſn- 
ed; than this; that marriage and the birth of a child is an abſo- 
Jute revocation of a will, made prior to the happening of thoſe 
eventss If ſo, it is, as if it had never been made, and 
of courſe, it is improper that it ſhould be profed as a will. 

To this it was anſwered by the counſel for the appellees, that 
ſet the doctrine concerning implied revocations be, as It is ſtated 
on the other ſide, yet on a collateral motion like this, the court 
have nothing to do with inquiries of this fort, If all the requi- 
fites of the law, which give validity to the will, have been 
complied with, the court, on a motion to receive the probate 
of it, are bound to admit it to record; leaving the parties to 
conteſt the force and validity of it, upon collateral points, in 
ſome other form. The only queſtions before the court on ſuch 
a motion, are, whether the will was duly executed by the teſ- 
tator, 5 it his laſt will, and was he capable of making it at 
the time? Oh | £ | 

Beſides, tho* ſubſequent marriage and having a child, be a 
revocation of the beque/is in a will, it does not render the party 
inteſtate; and if the will be not proved, the executor cannot 
qualify. The will may be good to ſome purpoſes, and void as 
to others: but becauſe the bequeſts are revoked, it does not fol- 
low that the appointment of an executor, ſhould alfo be revoke 
ed, which mult be the caſe, if the will could not be proved, and 
admitted to record, es Agnes Sn EE 


The PRESIDENT delivered the epinion of the court. 


The ſubſequent marriage, and having of a child, was clearly 
an implied revocation of the will, and ought to operate as ſuch; 
ſince the teſtator did not after thoſe events took place, republiſh 
his will, or ſignify an intention, that it ſhould be eſtabliſhed, or 
have any force or effect after that period: that his mind upon 
this ſubject, was otherwiſe inclined, appears clearly from the 
evidence ſtated in the record. The judgment muſt therefore be 


reverſed, without prejudice to any written or nuncupative will, 
made after the marriage and birth of the child, which may be 


64cred, and proved according 40 law, 
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THORNTON Executor of THOMPSON, & 
S GEORGE GRAY and Wife, 

W - 

ALEXANDER SPOTS WOOD. 


Þ  banpwn was a ſuit in equity, inſtituted originally by the appel. 
3 lants againſt the appellee, in the County Court of Spot- 
ſylvania. The material facts in the caſe ar- as follows VIZ, 
A. Spotſwood the grandfather of the appellee, on his marriage, 
ſettled an annuity of £ 500 on his wife payable quarterly, and 
charged his Mine tract of land therewith; with power of diſtreſs, 
and amine pœnæ. By his will, he deviſed all his eſtate to his 
ſon John, the father of the appellee, in tail. After the death 
of the G. father, John entered upon the eſtatè deviſed to hm; 
and his mother, by deed, releaſed to him one half of her annui- 
ty, and then intermarried with Mr. Thompſon, the father of 
Mrs. Gray, and the teſtator of the other appellant. | John 
Spotſwood previous to his death, gave to Mr. Thompſon two 
bonds, and drew two ſeveral bills of exchange in his favor, for 
the amount of the arrears of the annuity then due, and ſhortly 
after died. The bills were negociated by Thompſon, and f- 
nally came by aſſignment into the hands of a Mr. Walker, who 
commenced ſuits thereon, againſt the executors of Joha Spotk 
wood, and having obtained judgments, took out ey 
Le, . 5 Whie 
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W #RDEN for the n ee There a are two. queſtions*i to. 

be conſidered. —1f, Whether the mine tract is liable to ſatisfy 

the appellant's demand. — And 2dly, Whether x Court of Chan- 


| medy at law. 
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whoſe poſſeſſion thoſe bills are. 


$ptſwrod, al ſo departed this life. 
"A and iſſue in tail of John Snotfwood. -. 


The County Court, 


dne years annuity 3 


pellee, withim a limited time. 


(not intailed) to his fon John. 


that court not chuſing to {it in the cauſe, 


tery has juriſdiction of the cafe. ' 


The firſt point is dependent upon ascher to wit, whether | 
e or not, by the bills and bonds? 1 
im to contend that they are not. The annuity, being of a5 
high dignity as a bond, and higher than a bill of exchange, can 
not be extingutſhed by them at law, or in equity: they are on- 
If the annuity exiſt at law, furely a 
Court of Equity will not aſſiſt, to take "A the ſecurity, fo. 


the annuity be 


ly additional ſecurities. 


long as the debt continues unpaid, | 


Upon the ſecond point; it is the peculiar province of a Court | 
of Equity, to afſiſt in cates, where there is not a compleat re- 
This is to be preſumed in the preſent caſe, 
that there 
ſu cient to 


5 the defendant in his anſwer, hath not ſet forth, 
was property on the pan age to diſtreſe, 


\atisfy the annuity. 

WasHIBGTOx for the appellee. A Conrt of Chancery has 
not juriſdiction in this caſe, whether the annuity be extinguiſh- 
If the latter, then the executor by the 32 Hen. 8 


ed or not. 


143 ; $ 


might 


which were returned nulla bona.” It does not appear, in 
The plaintiffs have them 
not. Mr. Thompſon, having by his will deviſed to the appel- - 
nt Mrs. Gray, all the debts due to him from the eftate of Jon 
The appellce, is the eld eſt 
decreed to the appellants Gray and | 
Wife, the full amount of the bills of exchange, with 10 per 
cent damages; allo the amount of the two bonds, and nearly 
which became due after the bills and notes 
were given; (deducting thereftom, a ſum due from Thompſon, 
for land of the appellecs, fold to him by John  Spotfwood the 
ather,) with intereſt thereon: and the Mine tract was decreed. 
to he fold, to fatisfy this decree, unleſs. en ee by the * 


John Spotſwood the father, by his vin, deviſed all ls eſtate ; 
The decree of the County Court v was upon So to 1 | 
High Court of Chancery reverſed, from which, the preſent ap- 


rellants, appealed to the Court of Appeals; and: a majority 'of 
a FE GON Court was 


1 


might have diſtri ned on the land, in the poſſeſſion of any per- 


fon, claiming by, or from the G: father; or, he might have 


maintained an action of debt at common law, againſt the exe- 
eutors of John Spotſwood, for the rent accruing in his life-time, 


Co. Litt. 162 b. 5 C. Rep. 118, 4 C. Rep. Ognels caſe, Fairfax 
vs. Lord Derby, 2 Vern. 612, which laſt caſe, is in point as to 


3 A Court of Chancery will never interfere in ca- 


of this fort, unleſs the remedy be loſt at law, by fraud in 
the tenant, as by depaſturing the land &c. 1 Eg. Ca. Ab. Za. 
If the annuity be extinguiſhed, then it is too clezr to be ar- 

% that the remedy was only at law. againſt the ex cutors 
of John Spots wood. But if the appellants do come into a 
court of equity, then I contend, that though the annuity might not 
be extinguiſhed at lave, yet it will be conſidered as being fo 
in that court, and of courſe, the remedy could only be 
againſt the executors, and not againſt the fur in tail. 
After ſo long an acquieſcence on the part of Thompſon; 
his abſolutely negociating the bills; and of courſe receiving 
the amount of them, long ago, this court, will preſume 
an agreement between the parties, that the bonds and 
bills, ſhould be accepted as a diſcharge of the annuity, and 


as an exchange of the fecurity, In any point of view then, 


the decree of the County Court againit the iflue in tail, ww 
. er r Oneous. | s * ; — 5 


_ But this is not the only error. The decree, is for the amount 


of the bills of exchangs, in favor of the legatee, although nei- 
ther the legatee, nor the executors of I hompſon are in poſſeſſi- 
on of the bills, or entitled to the benefit of the judgments reco- 
vered upon them, by aſſignment from Walker, er otherwiſe; 
and although Thompſon, has onee received the value of them, 
from the perſan, to whom he endorſed them, {as is to be preſum- 
ed,) and neither hes nor his executors have been called upon by 
Walker to pay them, and probably, never may be cal led upon. 
The moſt which the appellants could aſk for, would be ſe- 
curity, to indemnify them in caſe the amount of thoſe bills 
_ ſhould be hereafter recovered of them, and even this, could 
not with propriety be required of the Heir. ” 


But if the appellee be liable, to pay the amount of theſe bills, 


Mrs. Gray has no right to it, ſince this is nt a debt due to Thom - 


for from Spotfuwrods fate, and therefore is not included in tie 


_ deviſe to Mrs. Gray: 


The court was unanimouſſy of opinion, that the appel- 
lants remedy, if any he had, was at law. That whether the 
ET = 5 | __ antutty 


EY 


- |  @#rnvity was extinguiſhed or not, at law, it was (6 in equity; 
£ under all the circumſtances of this caſe, and that of courſe' the 
1 appellants had miſtaken their right, as well as their remedy. 
3 e cecree of the High Court of Chancery 
Y , 3 * 1 „ Wore E 18 p 1333 
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ALEXANDER SPOTSWOOD. 


HIS was a ſuit brought by the appelleę in the High Court 
„ 8 of Chancery, againft the appellants. The caſe as extract- 
8 from the bill, anſwer, depoſttions; and exhibits was ſhortly 
as follows, viz, John Spotſwood the father, died ſometime in 
t the year 1758, ſeized of a conſiderable entailed eſtate, part of 
. which, conſiſted of very valuable fron works, and leaving a 
- widow, (who afterwards intermarried with John Campbell,) 
)- as alſo the appellee his eldeft ſon and heir at law, and one 
5 other ſon. Campbell, after his intermarriage, agreed with 
ly the ſaid Hunter, to ſell him the proportion of the iron made at the 
j- works, to which he would be entitled, in right of his wite's 
y dower in the ſame; and Bernard Moor, the guardian of the ap- 
ö. pellee, and executor of John Spotſwood, agreed to deliver the 
- ſame to Hunter, upon his undertaking to pay for Campbell, a 
ls debt due from his wife to the executor; for property belonging 
0 to the eſtate, and fold to her before her intermarriage; and alia 
| one third of the expences, which might be incurred in carrying 
Sy. on the iron works. Tn confequence of this agreement, the iron 
5 was delivered to Hunter, who paid to the executor, the 
1e debt due from Camphell on account of his wife, and part of the 
expences. Campbell having left this country, attachments 
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were ſued out againſt his effects by Hunter, Who had a conſider- 
able chain againſt him a8. alſo as by Bernard Moor, to reco- 
ver. the amount of the expences due ſcom him on acount of the 
iron works, which then remzined unpaid. B. Moor obtainec 
a judgment in the County Court, which was reverſed in the 
General Court, and the attachmetit quaſhed, © it appearing to 
_ & that court, that Campbell had given public notice of his inten- 
te tion to leave the country, which was known to his credi- 
tc tors.” But Herndoa (the ſheriff) having levied the attach- 
ment upon property belonging to Campbell, the court direct- 
ed, that he ſhould ſell the ſame, and pay the money to Hun- 
ter, he giving ſecurity,” fo be accountable for it, in ſuch man- 
ner as the court ſhould. thereafter direct. | 
At the ſale of the attached effects, Hunter purchaſed to the 
amount of LF 650, but failed to give ſecurity, according to the 
direction of the court. He declined receiving the balance of 
the money, amounting to about £ 750, which with intereſt, is 
now claimed from Herndon's executors, PE 
The appellee alſo claims from Hunter's executors, the £ 650 
with intereſt, and alſo about 300, the balance of Campbell's 
debt, due for the expences of the tron works. ©  , 
Hunter's executors . anſwered, and alſo put in three pleas j 


to wit: iſt, to the juriſdiction— 2d, the act of limitations, 
aud 3d, want of right in the plaintiff to ſuu e. 
Herndon's . executors in their anſwer ſay, that the money = $4 
died in the hands of their teitator, and therefore it ought not 4 
J feeict:: pn oor it ni 3 1 
The bill being taken for confeſſed, as to Campbell, for f 
£ 1917-0: 103, the court decreed the ſame to be paid by that 4 
5 defendant. That L697 3: II- part thereof, in the hands of " 
James Hunter, ſhould be paid by, his executors, and £722: 13: 7. * 
other part thereof, remaining in the hands of Herndon (both 8 
ſums bearing intereſt from the 34 of May 1770, ) ſhould be paid ay 
by his executors tothe plaintiff, after deducting the colts of thoſe 5 
defendants: the plaintiff to give ſuch bond and ſecurity as the law 1 
%% ͤ ot 2 od 24.7 09 e 1 
+ WasniNnGTON,. for the zppeilee be gen. 55 
I ̃! be plea to the juriſdiction cannot be ſuſtaĩned.— This ſuit, 23258 
is brought fot the purpofe of enforcing a ſettlement, of a long q 
and complicated account, ſubſiſtiug between different perſons, i u 


but the ot 1 inter woven, that compleat juſtice could not be 
done, unleſs all thoſe perſons were before the court. In cafes 
where an aclion of account may be brought, a ſuit in equity may 
properly be ſuſtained. 1 Eg. Ca. ab. 5. TY 
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Much ſtronger is this caſe, h „by reſorting to this 
tribunal, multiplicity of fuits are prevented. Thus, if Spotſ- 
wood wad ſued B. oor and recovered; Moor would recover à- 
gainſt Hunter. So, if he recover apainſt Herndon's executors, 
they muſt recover againſt Hunter's” 'executors. All the 
parties being before the court, a deeree is made againſt Herz- 


don's executors, for the money retaitied by that ceſtator, aud 


againſt Hunter's executors, for the money received by" theirs. 
The next objection to a recovery, is the ac of limitations 


as to the ( 5 received by Hunter, from Herndon, there eau ex- 


iſt no doubt. Hunter was not only a truſted for that money, 

in the ſame manner as Herndon would have been, had he retaih- 
ed it, but he is guilty of a fraud, in obtaining the poſſeflion of 
Campbell's property, from an Her of the court; againit the or- 
der of that court; and that too, under à promiſe to give bond 
And ſecurity, as the order required, which he afterwards refuſed 


to do, Caſes of truſt, or fraud, are without the e of % 


Hi or Wet 


; the act of limitations. 


As to the remaining ſum of 7 300, reſpecting which as aebi 5 


directed, there is more difficulty; but I am inclined to think, 
that there are ſufficient circumftaner$in the caſe, to take ir out 
of the operation of the act. 2 2 . e 
Hunter, having received the MER bf: an "qriffine's eſtate, he is 
a truſtee for thoſe profits, and therefore cannot protect himſelt 
by length of time. Again the iron in the hands of Hunter, 
Was a depoſit, placed there by Campbell, chargeable with"the 


payment of à certain debt to-Spotſwood; which places kim in 


the ſituation of a truſtee, bound to execute the truſt for which 


the pledge was placed in his hands. But I principally rely, upon 


the particular circumſtanees of this caſe, The appellee after his 
arrival at age, appears to have been totally in the dark as to his 
affairs, which had been conducted b 


| ſhortly after its concluſion. There are many cafes, which do 
not come within any of the exceptions' from the at of limitati- 
ons, and yet are conftrued to come within the equity of them. 

as if the time has elapſed during a period when no executor has 
qualified, or Where there 1 is a conteſt reſpecting the righe of ad- 
by miniſtration. Ke 

As to the right of the appellee to ſue, it is clear chat if he 
cannot, no 5 perſon can. He is entitled to the ſubje& of 
recovery, namely, the profits of the land, and whatever objec- 
tion might have been made o him at lav, in this court none 
dan exif, Objections 


his guardian, until a fer 
years before the late war commenced; and this ſuit was brought 
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Ob j jections are made to the depoſitions of two of the witneſ.. 
* on the ground of intereſt. To one of them, becauſe he is 


the executor of one of the ſecurities of B. Moor, in his capa- 


city of guardian; to the other, becauſe he was ſecurity for B. 


Moor, on his ſuing out the attachment againſt Campbell. As to 


the Yet the _ Hogs not ſhew that he is executor. But if 


a 


2 14 Ray 739. 

Ass to the IR] 40 hope 1 . 1 noi is no _ 
for. it; becauſe, whether Spotſwood ſucceeds, or fails in this 
cauſe, it will not bar Campbell of his action, on the 1 
ment bond, if the attachment iſſued illegally. 

As to Herndon s executors, the principal objection i is, 85 the 
1 for intereſt on the money retained by him. I admit, that 
if he actually kept the money To 
he ought not to pay intereſt. But the anſwer admits, that this 
was not the caſe; for if it were, the money could not die in 


| His hands, but would at this day, be ſpecifically the fame, that it 


was when received. A tender, will not even in equit prevent 
intereſt from running, unleſs the money were kept, ant no 92255 


made of it; and this ſhould be ſworn to by the party. 2 Ch. 


Cut. 206=2 P. Wis. 318—2 Vern. 192, _ 
For the appellants, it was argued by MARSHALL, Wen, 
and STARK. 


They contended that this Was a ſtale demand, putting the ack 


of limitations out of che queſtion, and ought not to be counte- 
nanced in a Court of Equity. The pl: laintiff came of age in 
1768, and this ſuit was not commenced until 1784. It appears, 
that within a ſhort period after his taking poſſeſnion of his eſtate, 


he had a ſchedule of it delivered to him. Even if Hunter, is to 


be conſidered as a truſtee of the profice,, received during the in- 
fancy of the plaintiff, ' till, the act of limitations will run, a- 


gainſt a ſuit to recover thoſe profits. 1 Eg. Ga, 4b. 304 —if 


che iron is to be conſidered as n depoſit in the the hands of Hun- 
ter, and ſo like to goods pledged, there cannot exiſt a caſe of a 
ale, where the ſame argument may not be urged. The truth 


is, chat the iron was ſold by Campbell, to Hunter, and he, af. 


ſumed to pay ſo much to B. Moor for it. As to the fraud 


ed upon Fianters. there i is not more, than « exiſts in 1 Every | 
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him during the whole time, 
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d 
caſe of a breach of promiſe to pay money, or to perform any 
24, But if it were a fraud, ſtill e of limitations will be- 
gin to run, from the time it is difcovered, l. 
The obje&ion to the juriſdiction was not relied upon. 
They obſerved that the order of the General C6urt, directing 
Herndon, to pay the proceeds of the attached property to Hun- 
ter, was very unuſual and improper, upon attachments of this 
fort, and could be accounted for in no other way, than by ſup- 
poſing, that the money was intended to be paid to him 


45 a creditor of Campbell: the General Court at that time, 


having an equitable juriſliftion in caſes of attachments a- 
gainſt abſentees, Wo OI . STE ICT Po EIT | 
The caſes cited to prove, that the croſs examination. of a wit- 
neſs, amounts to a waiver of all exceptions to his competency, 
muſt have been decided upon the principle, that the party knew 
of the objection at the time of the examination, etre the 
dectrine would be unreaſonable and abſurd, | 
As to Herndon's execytors, it was contended to be a ſettled 
rule, that a ſheriff, . or a ſtake holder, pays no intereſt. Inte- 
reft is a retribution for the uſe of money, and therefore, if the 
perſon having the principal money in poſſeſſion, is nat permit- 


ted to uſe it, (being liable at any moment to be called uyon for 


it, he ought not to pay intereſt. 


The an{wer (it is faid,) does not ſtate that the money vas un- 
employed by Herndon: jf it had, it would not have been evi- 
dence, fince the contrary not being charged in the bill, ſuch an 
alegation would not have been reſponſive to it, Herndon was 
not bound to keep the identical money by him. He might have 
epoſited it with a friend for ſafe-keeping, by which means it 
night have been loſt. The money might well have died in his 
tands, as the anſwer fates, without his having parted with it, 
when it is recallected, that this country, was at that time full 
of James river bank notes, which were totally loſt to the holders, 
by the war. 5 e pref d Supe att 
The Court, were juſt about to deliver an opinien, when-it 
was obſerved by Mr. Marſhall, that it did not appear in the 


record, or by the decree, that publication againſt Campbell, had 


been made in the Gazette, which ought to have been done, he 
being an abſent debtor, © and not ſerved with the proceſ that 
without a publication, Campbell was no party to the ſuit: and 
therefore a decree, againſt perſons called upon to pay his money, 
would be-as-improper,-as if he had been perſenaliy decreed to pay 
t. And tho' the Chancellor ordered, that publication ſhould be 
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COURT os APPEALS 


THE SPRING TERM OF THE YEAR, 
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_ HOYLE. gain YOUNG. 
I UHIS was an action of flander, brought by the appellec 


in the Diſtrict Court of Peterſburg. The declaration 
ſtates, that the plaintiff was a merchant of good fame, and fre: 
from the crime of embezzlement or keeping falſe and unjul 
accounts, and that the defendant not ignorant &c. but malici- 
oully intending to deprive him of his reputation as 2 merchant, 
and to ſubje& him to infamy &e. falſely &c. ſpoke of the plain 
tiff then beinga merchant, certain falſe &c. words to the following 
purport, viz. © Mr. Young I mutt tell you, that you . fe- 

F n 2²iZe die 


r a+ 


— — — —_—— 1 
1 
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»The Chancellor having corrected the error, by ſtating in his decpt, 
that eyidence of publication was proved to him, the cauſe went back t9 
the Special Court of Appeals, where the decree was affirmed in 104g. 
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« ceived more tobacco than you have accountcd for to the houſe, 
meaning the mercantile houſe of which the plaintiff and de- 
« fendant Were partner's,”) No coiliguium is laid. Plea not guilty. 
At thettial, the defendant offered ademurret to the evidence, ſtat⸗ 
ing the teſtimony given at the trial on the part of the plaintiff, 
which was objected to by the plaintiff, becauſe the defendant 
had given evidence on his part, tho' he admitted; that that teſti- 
mony was only offered in mitigation of damages: what that e- 
vidence was, does not àppæar. The Court refuſed to receive 
the demurter after the defendant had introduced teſtimony ort 
his ſide, to which opinion the defendant excepted. _ | 
Verdict and judgment fot the plzintiff from which the defen- 
dint avpealed.” . I VVV | 
CAMPBELI and WiekHam ſor the appellants: As to the 
point relied upon in the exceptions, it muſt be given up. 
The gueftion will then be, whether the words laid in the 
declaration, be actionable, or not? Some words; are actionable in 
tnemſelves, if ſpoken of any perſor—as to charge him with the 
commiſſion of ſuch 4 ctime, as might endanger his life &c. others, 
are actionable only; When ſpoken of a perſon, whoſe Mice or pro- 
ſeſion diſtinguiſhes Him from others; with reſpect to ſuch per- 
ſons, ſome words are aCtionable, without any averment, or ex- 
planation Whatever : as to call a merchant a bankrupt. Others, 
ire not of themſelves aCtionadle, unleſs ſpoken of the perſon, in 
R, bis official or frefeſſional chaiatlefrs auy more than they would 
5 have been if ſpoken of a perſon not hearing that character. In 
caſes of this ſort, therefore, the words ought tobe friade to apply to 
the perſon in that particalar character; by laying a colloquium. 
2 Eſp. 235. The words as laid in this declaration, do not ne- 
ceſſarily impute any crime, or itnproper conduct to the defen- 
dant: beſides, they are too general, 2 Zſpinaſſe; 251727 
The PRESIDENT.—Although the appellant's counſel in 
ec, WM their argument of this cauſe, abandoned the exception taken to 
ion WM the opinion of the Court, refufing to receive the demurrer to 
res evidence, yet we have conſidered it; thinking it important to 
uſt the practice, and neceſſary to be ſettled; We have been able 
ci- MW to derive but little aid upon this fibje; from the Engliſh books, 
at, MW, and have therefore taken it up, on principle. To permit a party to 
in- 50 fully into rH trial; and after demtirring to the evidence, take 
his chance with the jury, and failing there, to try the court, 
rc- WM would be highly improper, atid repugnant to the ſpirtt of the 
3 law, which prevents 4 plarntiff from fuffering a nonſuit after the 
— W jury have retired. On the other hand, it would be equally im- 
proper to pre-1ide him from a demurrer, becauſe he W | 


— 


Seu rex 


ed witneſſes. We think the proper rule is, to allow a demur. 
rer to evidence at any time before the jury retire, altho' the 
party demurring may have examined witneſſes on his pay, 
the whole evidence on both ſides being ſtated; (which in all caſes 
ought to be done) unleſs the court think the caſe clear againſt 
the party. In which caſe, the books agree, that the court may 
refuſe to receive the demurrer. In this caſe, the apinion of the 
court as to this point was right, Ift, becauſe the whole evidence 
was not ſtated, and 2dly, becauſe we think the caſe was clearly 
J oro io oi io ns 
To conſider, the main-queſtion relied upon in this court, upon 
principle; The law has liberally provided remedies for every 
perſon injured in his perſon, property, or reputation, The plain- 
tiff in this caſe, complains of a wrong done to his character. 
The jury think his complaint well Sunded, and that he has 
ſuſtained « thereby to a certain amount. Yet the court 
is applied to, to ſet aſide the verdict, by declaring that the words 
charged in the declaration are not actionable. If a man be in- 
jured in his property to the value of five ſhillings, he may reco- 
yer reparation thercfor, and yet, if tlie injury tho” an hundred 
times more grievous; be offered to his reputation, it is ſaid he is 
without redreſs by the principles of law, tho” the fact be eſtab- 
liſhed by a jury. If the books be conſulted, it will be founs, 
that in ancient times, the judges to diſcourage actions of ſlander, 
were very rigid indeed in their decihons, Noch whence aroſe 
the doctrine (long ſince exploded} that words ſhould be taken in 
mitiori ſenſu. Diſcovering afterwards, that ſlanders were by 
this mean encouraged, a more rational and juſt principle was 
introduced, viz. That words ſhould be underſtood in the 
ſenſe they were underſtood by the byeſtanders.” In the caſe of 
How vs. Prinne, 2 Lord Ray 8 12. it was decided, that to charge 
a man with evil principles was actionable. In the preſent calc, 
the words laid in the declaration, clearly import a charge againſt 
the defendant in his mercantile character. The declaration 
ſtates him to be a merchant, and the whole of it taken together 
ſhews, that the words were ſpoken of him as ſuch. It was con- 
tended, . that the words, do not in themſelves import a charge 


againſt his reputation. We admit that they might have been 


innocent. One man may properly ſay to another in private, 
by way of aſking for information, 6r in the neceſſary diſcuſſion 
of a diſputed point, . that that other had not accounted for pro- 
perty placed in his hands. The caſe is quite different here— 
the charge is made publicly—t is laid to have been 8 
| . N ſpoken 


fo 


EY 


ſpoken; with intent to injure the plaintiff, and ſo the jury have 
found it. After this it would be highly improper in the court 
to ſet aſide the verdict, F 
3 Ĩ be judgment muſt be affirmed. 


WILLIAMS & ROY, Executor of CORRIE; 


4 


1 
N N N 


HIS was an appeal from the Diſtrict Court of King and 
| Queen. The appellants, on the 12th of October 1787; 
ſued out of the General Court, a writ, in caſe, againſt the ap- 
pellee, Without any indorſement of the nature of the action. 

he ſheriff executed the writ, and took appearance bail, and ſo 
returned the writ: At the rules in July 1788, a declaration in 
trover and converſion was filed; and a common order entered 
againſt the defendant, and ſheriff, which was confirmed in Ju- 


Iy.— There were then continuances for five or fix terms, in the 


General and Diſtrict Courts, at two of which; the plaintiff and 


_ defendant, obtained commiſſions for examining their witneſſes. 


At the April term 1791, on the motion of the defendant, . the 


- Diſtrict Court upon inſpection of the writz difmifſed the ſuit 


with coſts, it appearing; that the cauſe of action was not en- 
dorſed on the writ; to which order, the plaintiffs excepted; and 
filing à bill for this purpoſe; appealed to this court. 
THE PRESIDENT delivered the opinion of the court. 
By the law, as it formerly ſtood, the ſheriff was often per- 
plexed to decide, in what caſes, he ought to require appear- 


ance bail. To remedy this, the acł of 1777 defcribes the actions, 


in which it ſhould, or ſhould not be required; and as a direction 
to the ſheriff, the plaintiff; on pain of having his ſuit diſmiſſed 
with coſts, is to endorſe on the writ, the true ſpecies of action. 
Trover is one of thoſe actions, in which appearance bail is not 

It is contended; 1ſt; That the court could riot difmiſs the 


ſuit, (if in other reſpects it were proper,) upon inſpection of 


the writ, without a plea in abatement. 


— 


on, upon inſpection of the _ 4's Adly, 
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| This objection eannot be ſuſtained.—If the motion had been 
made in proper time, the court, might have directed a diſmiſſi- 
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2d y, That the motion was made, at an improper ſtage of th 


Cauſe. | | | 
As to the defendant himſelf, the motion was certainly made 


too late. He might have made it, during the term next after 


the judgment was confirmed in the office, but not after; and 


even if he had not been precluded by this omiſſion, he would 


have been fo, by his appearance afterwards in the Diſtrict 
Court, without then making the objection. 5 

As to the ſheriff, he was not bound to take bail, and there- 
fore, there was no pretence for entering judgment againſt him, 
either for want of a bail bond returned, or for inſufficient bail. 
Of this judgment, it does not appear he had ny notice; he 


might conclude the contrary, by hearing of the defendant's ap- 


 pearance, and that the conteſt was going on between the parties. 

This being diſcloſed, before executing the writ of enquiry, 
the court, ought to have fet aſide the judgment againſt the 
ſheriff— they might alſo have ſet it aſide as to the defendant if 


4 . 
= - 


moved for, without bail, on his pleading RE ,. © 
The judgment muſt be reverſed with cofts, and the ſuit re- 


manded; with directions to the Diſtrict Court, to {et aſide the 
judgment as to the ſheriff, _ and to proceed to execute the writ. 


of enquiry againſt the defendant, unleſs he ſhall mave to ſet aſide 
the office judgment which he is to be allowed to do upon plead- 
ing to iſſue, and praceeding to trial immediately, without de- 
lay to the plaintiffs on that account, OT 


2 


DANIEL azain} ROBINSON'S Executors. 


appearance for the executors, w 


I | HE appellee, being dead, Warden moved, to enter his 


without waiting for a ſci. 
fa. which he ſaid was only neceſſary to force an appearance. 
The court granted the motion, and tried the cauſe, at the in- 
ſtance of the counſel for the appellee, altho” it was objected by 
Mercer, J. that a trial at this term would be a ſurprize upon 


the appellant, who might conſider the appeal as abated until re- 
gularly revived. But it was ſaid by the court, that the appel- 


lant ought to follow the cauſe,* 


TE EDWARD. . 


— 


upon an appearance being entered, and directed a writ of ſci. fa. to iſſue, 
ſaying, that the above caſe had not been duly conſidered, at the time 
the motion was granted, 3 8 i 8 


Pg 


In the caſe of Wood ws. Webb, determined afterwards in October 
1795, the court, upon a fimilar motion, refuſed to revive the appeal! 


%. 
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HIS was an appeal, from a judgment of the Dictrict Court 
of Frederickſburg, reverſing a judgment of an inferior 

court, and awarding a repleader from the plaa. 

It was an action of debt, brought by the appellant, againſt 

the appellee, upon à bond given by the teſtator, and a certain 

John Pattie. The defendant, without taking oyer, plead in bar, 

„that the ſaid John Thornton, was jointly bound with a cec- 

„ tain John Pattie, in the ſaid identical Writing obligatory in 

| « the declaration mentioned, and that the ſaid John Pattie, 

5 <« ſurvived the ſaid John Thornton, and this he is ready to ve- 

« rify wherefore, &c.” To this plea, the plaintiff replied, 
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| « that he ought not to be precluded &c. becauſe he ſays, in the 

« ſaid writing obligatory, it is nat expreſſed, that the ſaid John 
| « Thornton was jointly bound with the ſaid John Pattie, as is 
; ce alledged in the plea, and if they were jointly. bound, that by 
| &« an act of Aſſembly paſſed in the year 1786, © intituled, an act 


« concerning partitions, and joint rights and obligations; it is 
<« therein declared, that the reprefentative of one, jointly bound 
„with another, may be ſued, as well as the ſurviving obligor him- 

: « ſelf; and he inſiſts therefore, that the ſaid action does not ſurvive 
«-apainſt the ſaid Pattie, _ but is maintainable againſt the ſaid 
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« John, &c. and this he is ready to verify wherefore, &c.“ 15 

the record then proceeds thus, & and thereupon an iſſue was join- i 

| «ct by the parties | | 5 4 

| Verdict and judgment was rendered for the plaintiff, in the 1 
7 County Cougt, and an appeal prayed to the Diſtrict Court, Il 


TIT I 


where that judgment was reverſed as above ſtated, '_ 
MARSHALL for the appellant. | 
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The plea in this caſe, is faulty in two reſpects, and therefore, 5 ih 
| could oppoſe no legal bar to the plaintif®s recovery. ft, It fi 
77 does not ftate, that the obligors were not ſeveraliy bound, which 1 
5 they might have been, altho* they were alſo jointiy bound. 2dly, id 


it does not ſet forth, at what time John Thornton died; for if 
that event happened, after the law mentioned in the replicati- 
on took effect, which was in 1787 ; then I conceive, that this 
Th caſe would come within the operation of that law, ' altho* the 
bond was executed long before. The ſame inconyenience, 
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which is generally, and properly chargeable upon retroſpeRive 
conſtructions of laws, would not exiſt in this cafe; for the two 
obligors, if they were both alive when that law took effect, 
ſtood upon equal ground, as to the chance of ſurvivorſhip. If 
there had been a demurrer in this caſe, (let it have come from 
which ever fide it might,) there could have been little doubt; 
but that judgment muſt have been given for the plaintiff; becauſe 


the firſt fault in pleading being committed by the defendant, the 


cation might be. 


demurrer would have reached it, however defective the repli- 
Tho' there may be an objection to the igformality in joining 
the iſſue, yetit is cured by the ſtatute of Jeofails, and the verdi 


— 


will not on that account be ſet aſide. © 


The court informed Waſhington, who was about to argu 
the cauſe for the appellee, that there was no neceſſity to ſay 
any thing, as there was no difficulty in the caſe. 


IHE PRESIDENT. The plea is certainly ſufficient, and 
jf the act of 1786, were material in the caſe, the plaintiff might 


have ſet forth the time of Thornton's death in his replication, by 


way of avoiding the bar, relied upon by the defendant. What 


would have been the opinion of the court, upon che operation 
of that act, if the time of the death had been ſtated in the repli- 


cation, need not be mentioned. The replication is certainly 
faulty, and containing the firſt flip, the Diſtrict Court did right 


in reverſing the judgment, and in ſetting afide. the pleadings 
7 Fon Reo be 
Wee arealſoof opinion that the judgment of the County Coury 


is erroneous, there being no iſſue joined in the cauſe. | 
Judgment of the Digri@t Court affirmed. 
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PLESANTS SHORE & Co. & ANDERSON 
ROSS. | 


ordered an ifſue to be directed by the Court of Chancery, to 


try, © what was the current and average price, in ſterling mo- 


& ney, on the 18th day of April 1781, of tobacco patled at the 
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r Als court, upon an appeal formerly taken in this cauſe 
from a decree of the High Court of Chancery, having 
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« un) A. of page s, Richmond, Mancheſter and Peterſburg 5 
the iſſue was made up accordingly, and directed to be tri- 
ed in the Diſtrict Court of Richmond. * 

The parties waving the trial by jury, confented, to ſubmit 
the deciſion of the iſſue to five perſons appointed by them for 
that purpoſe, or to any three of them, and that their report 
ſhould be certified, and returned into the High Court of 8 
ry, in lieu of, and to have the ſame effect as the verdict or 
directed to be taken. 

Phe referees made their report, and determined, that the 
current and average price in ſterling money, on the 18th of 


April 1781, of tobacco paſſed at the inſpections of Page's, 
Richmond, Mancheſter and Peterſburg, was 47/6 one third 


per cwt, 


This report being certified into the Court of Chancery, the 


appellants filed a bill, praying to ſet it aſide, and Rating, as 
the ground of their objection to it, that the referees had gone 
upon a palpable miſtake in the rule adopted by them, in aſ- 
certaining the current and average price in ſterling money, of 
the robacco (mentioned in the iſſue,) on the 18th of April 
1781. That inſtead of taking the current and average ſter- 
ling price of the tobacco, as jt was bought and fold, fuſi pre- 


vioas and ſubſequent to the 18th of April 1781, (for on that very | 


cay there was no proof of any purchaſes having been made) 


the referees, had firſt fixed a paper money price to the tobacco, 


and then applied the ſcale of depreciation , to that ſum, in order 
to obtain the ſpecie value, which they again converted into ſter- 
ling money, according to the rates of exchange in a Northern 
Kare, where it yaried very conſiderably, from what it was in 
Virginia. That by this circuitous and uncertain mode of cal- 
culation, a reſult was produced, in no manner correſponding 


with the real ſterling value of tobacco about that time. | 
This bill was accompanied with affidavits, proving, that the 


ſterling price of tobacco juſt before, and after the time mentioned 
in the Te varied from of, to 12/ ſterling. 
No anſwer was put in to this bill, and the court being ſatis- 
ed with the report, entered a "decree purſuant to what the 
Court of Appeals had prefcribed, making the current and aver- 
ave price of the tobacco, as reported by the referees, the rule, 
by which the wan was turned into that Wa e F | 
rom 
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'* See the Chancellor“ 8 Rep. p. 147, where this caſe, from its com- 
mencement in the Court of Chancer y, to its termination: there, is very 
fully m—_ 


7 < 

. e e / k — - - 
N. 2 pos. , : . PRO * * —— — — 2 —•— ——— 3 
. Ie 1 _ 1 r SB II Eb * i 1 
e rg ang — f . 


— > 


2 N 
R 
r 2 
8 * e 
= i —— 


; —— W 
— . 99 II, = 


in! 
* j4 
Ai 
4 


S ame wag 


——— 


=_ - SPRING TERM. 


Sig this decree, Pleaſants Shore & Co and Anderſon ap. 
pealed. N N Oo 
THE PRESIDENT delivered the opinion of the court, 

The iſſue directed in this cauſe, was intended to ſatisfy the 
conſcience of the Chancellor, It appears that his conſci- 
ence was ſatisfied, and there is no doubt, but that his, decrees 
was formed in ſtrict conformity with the conviction thereby 
produced. But as this court has the power of examinihg and 
correcting his decrees, we mult be guided by the ſame gon. 
{cienſcious principles; and if we are not iatisfied with the 
award, we mult pronounce, that he ought not to have been fa. 
tished. For myſelf, I am ſo far from being ſatisfied that the price 
is rightly fixed, that I feel the fulleſt conviction on my mind 
of the contrary, 2 

But the difficulty is, haw we are to diſcover the principles 
upon which the deciſion of the referees was really made; and 
how the ſubject is to come before the court? If we conſider 
the perſons choſen by the parties in the light of arbitrators, 
and that the objection is made on the ground of miſtake, as to 
facts, or principles, the anſwer is, that this miſtake muſt appear 
upon the face of the award; and in this cafe, there is no ſuch 
ground of objection, Affidavits may be introduced, but they 
muſt tend to prove partiality, or miſbehavior in the arbitrators, 
and not miſtake in law, or fact. When an iſſue is to be tried, 
it is under the ſuperintendance of the court, who will prevent 
the introduction of improper teſtimony; and if the verdict be a. 
gainſt evidence, they will Romy this together with the verdict, 
and the Chancellor will not be ſatisfied, If no ſuch certificate 
be-made, ſtill the Chancellor will in ſome inſtances direct a new 
trial, on affidavits proving miſbehavior in the jury, afterwards 
diſcovered: but this he will not da, upon affidavits tending to 
proye that the verdict is contrary to evidence, The parties, have in 
this inſtance ſubſtituted referees for the court and jury; and the 
queſtion is, whether the party objecting to the report, is bound 
by it, as if it had been a verdi& certified without exception, 
and muſt abide the conſequence of his own act, in taking the 
caſe out of its legal courſe? or whether, he may bring the miſ- 
taken principles on which the referees proceeded, before the 
court, as a ground for a new trial of the iſſue ? 

If the referees had certified the principles upon which they 
proceeded, there would ſeem to be no difficulty: it would 
come within the reaſon of thoſe caſes, where the miſtake is 
apparent upon the face of the award. If the paper e 10 
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the bill, were really evidence of thoſe principles, it would pro- 
duce the queſtion, whether the miſtake was thereby rendered 
apparent; and in that caſe, 1 ſhould feel no difficulty. But, 
there is no proof of the ground upon which they proceeded. 

They once agreed to give a certificate, but afterwards refuſed. 
Whether they were right or wrong in doing fo, is imma- 
terial, The plaintiff having alledged that this paper contains the 
ground of the report, the only difficulty is, whetherthe Chancellor 

ought not to have ſuſpended the confirmation of the report, un- 
til that fact was aſcertained. On a thorough conſideration of 
the ſubject, and of its coſequences as a precedent, we think he 


was right, and 1 
| alhrnmy tn Fee. : 


| WH ITE againſt FOHNSON. 


PH S was a ſuperſedeas toa jud gment of the General Court. 


The caſe was—Johnſon brought an action on the caſe 
in the General Court, againſt one Watſon, and the writ, which 
was directed to the ſheriff of— county, was returned 
executed, by White, thus, executed, W. White p. s.“ 
without mentioning the name of his principal, or of the county 
in which he acted as deputy ſheriff. No appearance being en- 
tered for Johnſon, a common order was entered againſt him, 
and againſt William White, deputy ſheriff of. county, 
which was afterwards confirmed againſt the defendant and ſhe- 
nf, and a writ of enquiry was thereupon executed. The jury 
found damages for the plaintiff, and the judgment was entered 
up, againſt the defendant Watſon, and W. White, deputy ſbe- 
riff of Louiſa county. To this judgment, a writ of ſuperſedeas 
vas awarded . ina nel ken nh on” 

RonoLD for the plaintiff in error. The judgment is not 
warranted by any of the proceedings, which appear in the re- 
cord. The writ is not directed to the ſheriff of any county; 
it is not executed by the deputy ſheriff of any county; nor is 
the interfocutory judgment, rendered againſt the deputy ſheriff of 
any county; and yet, final judgment is entered againſt W. White 
deputy ſheriff of Louiſa county. How did it judicially appear, 
that White who executed the writ, was deputy ſherift of Louiſa 


county? There might be two perſons of that name, each of 
them deputy ſheriffs of different counties. | 


But 
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But if this objection could be removed, there is another, 
which mult be fatal: the judgment is rendered againſt the depu- 


1j inſtead of the high ſheriff, | : 

By the General Court law, paſſed in October 1777, C. 14, 
$ 14, if bail be not returned with a copy of the bail bond, the re- 
medy is againſt the ſheriff; and that the principal is intended, when 
the legiſlature ſpeak of the reſponſibility of the ſheriff generally, 
will appear evident, by referring to other laws upon this ſubject 


Thus, by the act of the 27th George II. C. 1, & 36, a remedy 


is given againſt the ferrff, for not paying money received b 
him on an execution: and by the 3d Geo, III, C. 5, a ſpecifi 
remedy is provided in ſuch a caſe, for the creditor, as well as 
for the high fheriff, againſt the deputy. And this is exactly con- 
ſonant with the principles of the common law, by which, the 
high ſheriff alone, is liable for any breach of duty in the office 
af ſheriff, and no action will lie againſt the duputy. Coup, 
8 3 . | 
DuvYALL, for the defendant in error. 7 7 | 
The act of 3d Geo, III, C. 3, § 3, requires, that where the 
deputy. executes any writ, he ſhall endorſe thereon, the day and 
month when the ſame was executed, and ſubſcribe, as well the 
name of his principal, as his own. If the deputy in the preſent 
caſe, had purſued: this drection, it might have been known, 
againſt whom to enter the judgment; and he ought not, by hav- 


| ing omitted to perform this part of his duty, to be permitted to 


take advantage of his own miſconduct. Phe declaration ſtates 
the county in the caption and therefore, it ought to be pre- 
ſumed, that White was the deputy ſherift of that county. As 
to the blank in the writ, that is cured by the act of Jeofails 5; 
Geo. I. I he deputy ſheriffs in this county, are very different 
from thoſe officers in England, who act under a ſpecial autho- 
rity from their prineiples, They qualify in open court, with 


the ſame formalities which are obſerved in reſpect to high ſhe- 


riffs, and in many caſes, they are recognized by our laws. 
__RonorD in reply. Though the deputy be puniſhable for a 
falſe return, in omitting to endorſe on the writ, the name of 
his principal; yet this omiſſion cannot warrant the entering up 
r ee 
TDhe PRESIDENT delivered the opinion of the court. 
The caſes all prove, that in England, the remedy is againſt 
the high ſheriff only, (in whoſe name every thing is done, ) for 


ide official acts of his deputy; unleis in inſtances, where by 


particular 
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particular ſtatutes | a remedy is given againſt the deputy. The 
ſame principle of law prevailed in this country, and was gene- 


ral, until the year 1763; when a law was made, giving 


to the creditor, a remedy by motion againſt the deputy theriff, 


. 


for money received by him on an execution. By the ſame law, 


the deputy was directed under a penalty, to put the name of 


his principal, as well as his own, to all meſnz proceſs executed 


by him. But if he failed to do ſo; neither this; nor any other 


law, authorized the entering of judgment againſt him, for not 
taking appearance bail upon ſuch meſue proceſs. The General 
Court law paſſed in 17771 warrants a. judgment againſt the 


herif, which certainly means the principal, and not the deputy. 
The practice in the General Court, both before, and ſince the 


revolution, was to enter up judgment in ſuch caſes, againſt the 
deputy ſheriff. But we are of opinion; that ſuch practiſe was 


wrong, and unwarranted by any law. 


The judgment therefore muſt be rev 


4 * 


ings ſubſequent to the declaration ſet aſide. The cauſe is to be 
remanded to the General Court, to be proceeded in de nova, 


from the return on the writ. 
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ELDRIDGE &. BRACKENRIDGE. 
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1. Court of Prince Edward. The appellant, moved that 
court for judgment upon a forthcoming bond, executed by the 


appellees, the condition of which, (after reciting the execution, 


ſeizure, and re- delivery of the property by the ſheriff in the 
utual form,) is, © that if the ſaid Eldridge and Brackenridge do 
« deliver to the ſaid theriff, the ſaid property, taken in execu- 
tion and reſtored, at Buckingham courthouſe, on the 26th day 
« of this month, or pay the ſaid ſum of £ 75: 8, then the obli- 
« gation to be void, &c.“ The couft over-ruled the motion, 
conſidering the bond to be informal and defective, in not ſtating, 


that the 26th day in the condition mentioned, was the day ap- 


pointed for the ſale of the property. 
Do = WP. „ 


erſed, and the proceed- 


f {HTS was an appeal, from a judgment of the Diſtrict 
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THE PRESIDENT. The act of-1769, C. 3 C 2, declares, 


c that if the owner of goods taken in execution, ſhall tender 
« ſufficient ſecurity, to have the ſame forthcoming at the day 
cc of ſale, the ſheriff ſhall take a bond from ſuch debtor and ſe- 
e curities, payable to the creditor, reciting the ſervice of ſuch 


« execution, and the amount of the money, or tobacco due 


« thereon, and with condition, to have the goods forthcoming 
cc at the day of ſale appointed by ſuch ſheriff, and ſhall thereupon 
« ſuffer the goods to remain. with the debtor at his riſk, till 
c“ that time.” But this court, in the cafe of Wood and Davis, 
determined, that it was not neceſſary for the bond to ſtate, that 
the time when the property is to be produced, is that appoint- 
ed for the ſale of it: that it is more proper, and more beneſi- 
cial to the parties, that the bond ſhould aſcertain the time, and 
place of delivery, than that it ſhould purſue the literal words 
of the law, which, do not require either to be inſerted in the 
condition, but merely, that the property ſhould be forthcom- 
ing, at the day of fale appointed by the ſheriff. It is remarkable, 
that the next clauſe of the law, which gives the remedy, drops 
the expreſſion of the day of ſale, and ſays, © if the property be 
not delivered, according to the conditian of the bond,” a motion 


may be made. The court are therefore of opiglen, that the 


bond in queſtion, is neither defective nor infornfal. 
The judgment muſt be reverſed, and we ſhould now proceed 
to enter it up for the appellant, as the Diftrit Court ought to 


have done, if it appeared to us, that the appellee had no other 


objection, or defence to make againſt it, than that, upon which we 
have decided. But as it is poſhble, that the defendants may have 
made payments, or may have other objections, which were not 
brought forward, in conſequence of the opinion of the court be- 


ing in their favour, it will be moſt proper, to remand the cauſe 


to the Diſtrict Court, that they may proceed to render judgment 
upon the bond, open however, to the defendants, to make any 


other objection thereto, than ſuch, as reſpect the legality, or 


formality of the bond. ” 


. — * : . 
2 k 1 £7 r 
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KENNEDY Se BAYLOR. 


| Hl was a ſuit originally brought in the County Court of 
| Berkeley, by Baylor, to forecloſe the equity of redemp- 


tion, which Kennedy had in a tract of land. Kennedy in his 
Ts Tl . anſwer, 
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anſwer, claimed certain credits, and the court directed an ac- 
count to be ſettled by commiſſioners, which being done, and 
returned, the record ſtates, « that it appearing to the court, 
« that the mortgagee had had poſſeſſion of the land for ſometime, 
during which, it had ſuſtained damage, other commiſſioners 
are appointed, to value the ſame — a ſecond report, purſuant to 
the laſt order being made, the court, after deducting the amount 
of the damages ſo aſcertained, from the ſum found to be due by 
the firſt report, decreed the balance to the plaintiff—no replica- 


tion was made to the anſwer, nor were any exceptions taken to 


cither of the reports. 


This decree was affirmed in the High Court of Chancery, 


from which an appeal was prayed to this court. 
MARSHALL for the appellant, inſiſted upon the following er- 
rors in the decree, > | 1 
Iſt, The cauſe coming on, upon bill and anſwer, the latter 
muſt be conſidered as being true in every part of it; and there- 
fore, the payments alledged by the defendant to have been made, 
ought to have been allowed by the cammiſſioners, two of which 
were not, 95 | „„ a 
2d, The commiſſioners do not ſtate when, or where they 
met to ſettle the accounts, or whether, the defendant had no- 
tice of their meeting. | x 3 row 
: 36, The decree is for more than the commiſſioners report to 
due. \ 5 | 3 | 
_ 4thly, and principally.—The rents of the land, and the injury 
it ſuſtained, during the plaintift's poſſeſſion, are referred to com- 
niſſioners, inſtead of a jury to aſcertien. 

The PRESIDENT. As to the firſt objection, there is no 
doubt, but that the anſwer in this caſe, muſt be conſidered as 
being perfectly true. But the counſel miſtakes, when he ſup- 
poſes, that the payments inſiſted upon in the anſwer, have not 
been allowed. All of them are, except a credit of wheat, the 
price of which the defendant could not aſcertain, and perhaps 


did not, for that, or for ſome other reaſon bring before the com- 


- 


miſhoners. | . . 

The third objection is, that the decree is for more than the 
balance ſtated to be due by the report, and that too, with ac- 
cumulated intereſt. But it does not appear, that the intereſt up- 
on intereſt, amounts to a greater ſum, than that, for which a 
deduction is made by conſent of parties, on account of miſcalcu- 


lation 
5 
4 N i N 


if 
—— ꝑ — — . — - 
_— « — — 
— 3 


2 re — 22 pay 105 < 
5 , — —— — — a = — — 
N 0 * FI 4 8 — 
„ r . TT I 
n S ** 8 2 _ Bo * 5 = cx : — i I 


— KEI — _ 
— ———— 1 — —— — — Ns 1 
— 8 F 2 e — 


p — 
— — 


33 — — 
See 


1 
17 
% 
Sx 
4% 
"> 
* 
U 
7 
* 


mm SPRING TERM * 
lation of intereſt. As to the principal ſum, it does by ro means 
appear, that the decree is for more than the report makes it. 
I) he decree therefore muſt be affirmed.x 


* Sram 7 2 


REYNOLDS 
 againſl 
WALLER's heir at law, and adminiſtrator. 


LY HE appellees inſtituted this ſuit in the High Court of 
8 Chancery, in order to recover back certain warrants, 
and the intereſt received upon them, alſo warrants for about 
5009 acres of land, which their teſtator had obtained for his ſer- 
vices during the war, and which had been unfairly purchaſed 
from him by the appellants, for the trifling conſideration of 
L20, at a time when, the teſtator was intoxicated wich li- 
quor, and incapable of contracting. The purchaſe was made by 
Valentine, on account of himſelf and Reynolds, the latter of 
whom, afterwards became the ſole proprietor, by purchaſe from 
the former of the whole intereſt. The fraud, was clear] 
2 to the ſatisfaction of the Chancellor, who decreed; th 
Reynolds ſhould reſtore to the plaintiff, the military certificate re- 
ceived by him from the auditor, for the pay, and depreciation of 
pay due to Waller, with intereſt thereon from the iſt of January 
17823 or if that certificate could not be reſtored; to deliver to 
the plaintiff other certificates, of the ſame kind; and of equal 


/ 
2 


value, with like intereſt. And (part of the land warrants hav- 


ing been aſſigned by Reynolds, to Waller, in his life-time,) 
the court directed an iſſue, to aſcertain what damages the plain- 


tiff had ſuſtained, by his inteſtate's not receiving the military 
land warrant, for the remzindet of the land, to which he was 


„„ 0 f : 
From this decree an appeal was prayed. 
The PRESIDENT delivered the opinion of the court, 


75 


A more palpable impoſition, was never practiſed, or better 


eftabliſhed, than in this cafe. Reynolds, though not a party 
in the fraud, was neverthel-%, a partner with the perſon who 
committed it, and is therefore anfwerable. | 


2 
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The court took no notice of the other object ions. 
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The decree, ſo far as it annuls the contract, is therefore 
right: it is allo right in the relief afforded, as to the land. 
As to the e the relief granted is not e tceptionable, 
ſo far as it compels reſtitution of them in ſpecie, or others of 
equal value, in caſe, the identical certificates cannot be return- 
ed. But, if he can do neither of theſe things, to compel him 
to purchaſe at market, or to pay in ſpecie, the nominal amount 
of the certificates, is in our opinion improper. The true peri- 
od, at which to eſtimatę their value, (in caſe the certificates 
cannot be reſtored,) is that, at which the cauſe is tried this, 
is not like the caſe of Groves and Graves, which was a con- 
tract to deliver a certificate at a future day; after the day had 
paſſed, the party who was to have received the certificate, not 
being compellable to accept it, was entitled to its value on that 
day. But in this caſe, there was no contract. The bill is, 
for a ſpeci ic reſtitutign of the certificates fraudulently obtained, 
and therefore, if the appellant had at any time offered to reftore 
tiem, or will now doſo, the other party muſt receive them, or its 
value ; of courſe, the preſent value ought to be the rule of com- 
penſation, if the certificates themſelves cannot be reſtored. 
Theopinion and decree, was entered in the following words, viz. 
there is no grror ia ſo much of the decree, as ſets aſide the 


contract, pretended to have been made by Edward Valen- 
tine, with Edward Waller, decd. for the purchaſe of the lat- 
© ter's claim on the public, for pay and depreciation, and a 
« bounty in lands, nor in the relief afforded, fo far as it relates to 
„the land. But, that the faid decree is partly improper, and 
in ſome inſtances defective, ſo far as it reſpects the certi- 
E ficates, for the pay and depreciation. It is therefore decreed 
«and ordered, that ſo much of the ſaid decree, as ſets aſide the 
contract for the purchaſe, and direQs the mode of relief as to 
the land, and coſts, be affirmed, and that the reſidue of the 
c ſaid decree be reverſed. * And this court, proceeding to make 
« ſuch decree as to that part fo reverſed, as the faid High Court 
# of Chancery ſhould have pronounced, it is further ordered 
and decreed, that the appellant'reſtore to the appellee, the mi- 
« litary” certificate or certificates received by him from the au- 
editor for publiè accounts, the 4th day of April 1785, for the 
e pay, and depreciation of pay, due to the ſaid Edward Waller, 
t amounting to / 283: 16: 7: or if thoſe certificates can- 
® not be reſtored, - that he deliver to the appellee ogher certifi- 
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60 2 of the ſame kind, and of equal value, if ſuch he hath, to 


ebe afcertained, by an examination before the maſter commiſ. 


<« fioner of the ſaid court, on the oath of the appellant upon in- 
ce terrozatories; but if not, then, that he pay to the appellee, 


< the preſent fpecie value of ſuch certificates, to be aſcertained 


tt by the ſaid commiſſioner, or by a jury, if either party ſhall 
& require it. That the appellant alſo account before the ſaid 
« commiſſioner, for the ſpecie value of all intereſt ariſing on 
<« the ſaid certificate, as the warrants for ſuch intereſt were 
ce worth, at the time he, or his aſſignee received, or might 
c have received the fame ; and pay the amount thereof in ſpecie 
ce to the appellee, diſcounting therefrom, the ſum of £20, paid 
<« for the purchaſe, on the 23d of December 1784, with intereſt 
ce thereon from that day, until the money ſhall appear to have 
te been repaid, by the receipt of intereſt as aforeſaid. | 


| WHITE, WHITTLE, & Company, 
© againſt _ 49, 
BANN ISTER'S Executors. 


HE appellees, as executors of Banniſter, under a power 
In his will, leaſed certain mills called Batterſea, belong- 


ing to the eſtate of their teſtator, to the appellants, who 


having greceived an aſſignment of a judgment obtained again 
the executors, inſiſted upon retaining ſo much of the rent, as 


Was equal to the amount of the faid judgment, they having 


fully paid up, what was due on account of rent, except as to 
this ſum.— | © 8 5 

The executors, refuſing to admit the offset, diſtrained for 
the balance of the rent due, and the appellants filed their bill, 
praying an injunction, a diſoovery of aſſets, and that they 
might be permitted to retain, and be acquitted of ſo much of 
the rent. The ground of equity is, that the Batterſea mills 
are ſubjected to the payment of debts by the following clauſe 
in the will, viz, © my will is, that my eſtate be kept together, 
and. worked for the payment, of all my juft debts, which 1 
wiſh to have done, in fair, and equal proportions,” —that the 
aſſets are *1ereby rendered abundant! * to pay all 
edged. 
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The executors by their anſwer, inſiſt, that under another 
clauſe in the will, the profits of the Batterſea mills are ſpe- 


cihcally deviſed, - for the maintainance, and edugation of the” 
three younger children of the teſtator, and contend, that they are 


not made liable-to the payment of debts. | | 

They ſay that all the eſtate has been fold, and applied to the. 
payment of debts, ſuperior in dignity to that, aſſigned tothe plain- 
tiſffs. That there are claims yet unpaid, for ſeveral thouſand 
pounds, more than they expected; and that, if the reſidue of 
the profits of the Batterſea mills, beyond the dower, be ſubject. 
to the debts, preſent and enſuing rents, will not be more than ſuf- 
ficient to diſcharge debts, which have a preference to the plain- 


tiff's ; that they cannot aſcertain the amount, or dignity of the 
debts yet unpaid, but are confident, they will exceed, what is 


yet due from the ſales of the eſtate, and from ſperate debts o- 
ing to the teſtator. . 


* 


The caufe comi 
bits and examination of witneſſes, the court diſmiſſed the bill, 
from which the plaintiffs appealed, Þ | | 9 8 

THE PRESIDENT delivered the opinon of the court. 

A bill, to retain, and to ſet off a debt againſt rents due, has 
an unfavourable appearance. If creditors, purchaſing from the 
executors, or, as in this caſe, renting an eſtate from them, 
ſhalt be permitted to bring forth their claims againſt the teſta- 
tor, in diſcount, they might thereby gain an improper advan- 
tage over other creditors. The executors, might be involved 
in the trouble of accounting for the aſſets on every purchaſe, 
and in caſe of miſtakes, might ſubje& themſelves to a devaſtavit. 

The objection, has additional weight in this caſe, where the 
plaintiffs were not original creditors, but purchaſed up the debt 
for the purpoſe of a diſcount; or if in fact, they are not the real 
owners of the debt, (a point not clear,) they are endeavourin 
to gain a preference for another, by taking an aſſignment 4 
mall whilſt they complain that the executors are preferring fa- 
yorite creditors. _ 7 85 | 

The appellants, aware of theſe objections, charge, that the 
executors were aſſured, and had acknowledged that the eſtate 
would be ſufficient to pay all the debts, in which caſe, no ob- 


- 


jection could be made to the reaſonableneſs of the diſcount. 


But this being denied by the anſwer, that foundation fails, and 
the injunction ſhould be diſſolved. : | | 8 
But another queſtion occurs, and that is, whether the bill 
cannot be ſuſtained as an original one, for a diſcovery of aſſets? 
e | | | ag 
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ng on to be heard, on the bill, anſwer, exhi- 
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1it, A tides may at 3 3 "I out en upon a judg- 
ment obtained againſt the executors, and levy it on the viſible 
property of the teſtator; if any;—or, if none to be found, 2dly 
he may proceed againſt the executors, as for 2 devaſtavit, on 

count of a miſapplication of aſſets, or for that, which amounts 
FAY an admiſſion ot aſſets. Or 3dly, a creditor may not know the 
ſtate of the affets, the amount, nor the claims againſt the 
eſtate, He may theretore file his bill in equity, to have a dif- 
covery of thoſe niatters, and on that diſcovery being made, 
may either proceed at law, or that court may retain the cauſe, 
and determine diſputes between the parties. 

Now; although at law, the judgment in queſtion would be 
confidered as amounting to an admiſſion of aſſets, fo, as to 
charge the executors, and a Court of Equity, would not in- 
terfere, to relieve againſt the conſequence of that judgment, 
yet it would not by an original decree, charge an executor 01 
that ground; 

The bill in this caſe : appears to be for à ore. After 
charging, that the profits of the Batterſea eſtate are ailets, 
which would make the eſtate fully ſolvent, it calls upon the 
execiitots,; to ſet forth the: amount of the aſſets, and of the debts 
due from the eſtate; prays to be allowed to retain for this judg- 

ment, * againſt the rent; and for general relief, The exe- 
Cutors; anſwer very properl y as to the Batterſea eſtate, inſiſting, 
that the profits are not aſſets, but are made (by the will,) 2 
fund for the education and maintainance of the three yqunger 
ſons, who are entitled to the proceeds of the eſtate when ſold. 


But as to the diſcovery ſought for, the anſwer. is not ſo pro- 


per. The executors ſpeak of ſales, but do not ſpecify the amount; 
they ſay, they have paid all that has come to their hands, in 
diſcharge of debts of ſuperior dignity to the plaintiffs, without 
ating the amount, or even the nantes of the creditors, and the 
nature of the debts: thus, taking upon themſelves, to judge 
of the dignity, and preference to which they were entitled, and 
thereby precluding, not only the court; from deciding upon thoſe 
points, but the plaintifis, from conteſting that preference, 
by making thoſe c;ceditors parties. They ſay further, that there 
ate claims againk the eſtate, for ſeveral thouſand pounds 
more than the teſtator thought he owed, the accounts reſ- 
pecting which, are not liquidated, They- cannot aſcer- 
tain the amount, or dignity of the debts due from the 
teſtator, but ace Funden, they will exceed the ſums yet due 


for ſales, as well as the . debts; but of theſe, they give 
no 


i „ 


wo, 


| conſequently: \rfiree years; 1 which may be clear bf thoſe ſupel idr 
ed,) that debts of thferiot dignity had been paid. 


or thy YEAR: ml us 


f N 2 t ya Ache t je be PIT OY be 
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entitled to a preference, as;the preſent and enſuing years rents 
will diſcharge.” The anfwer was filed in October 1791, fo 
that it ſpeaks of the two firlt years rents only; and there are 


demands. It does not appear (as the appellant's counſel contend- 


Upon this View of the ate hree queſtions! 109" x; We- 
ther the plaintiffs had a right tb retdinz/: or. tc ſet off. Adly, 


ann the anſwer is ſo Rias eps en b ider Executors 


to a diſmiſſion of the bill? and 3dy; whether eue are in 
part, or in the Whole, aſſets; under — 
The feſt queſtion; is dear againſt apc had and there- 
fore the injunction t not to have continued. 2113, 18 51 
The ſecend queſtion, has been ſne won to be againſt ee ee 
Uderns e the biil ſhould not have been diſmiſſed, but a detree 
ht a ſettlement ofthe executors: a0, ſnould have been made. 
The third queſtion is a difficult one, yet we ſhould hate de- 
der it; if there had been a ſull court Bere fettlement of 
the accounts, the deciſion aq; be unneceſſary; 9 5 an 5 
The: decree muſt be. reverſed with coſts, 0 the Mida 
diffolved.. An account is to be takefi of — — 
due to the teſtaser at the time of his death, What kave been col! 
lected ſuite; andthe: Bala nees yet due, diſtinguiſhiag in the Bo . 
tery fich as are ſperate, from ſueh as are fappoſedtorbodeſperat 
An account is alſo to be; taken ef the ſales Gf 4 
eſtate) real / and perſonal; ſtating when Did, ſnd gegn e 
from edc tract of land; and of the fldves until ite tale theres 
md hat hath bee fecei vd or is yet due of the amount - of 
filet: ſales; \&to an ccouint., of. any eiftata real. or por ſunali re- 


maining unſold, and the profits: thereof, (the Bantesſta eſtate 


excepted} allo in accornP of adminiftcativn as -faras theexttu- 
tars haue fona, i thewing the anpliset ion: of hat money 


| — come to theif hands; le à ſtate of Fquidabtddebts yt duc 


from the teſtator yrith.cheir dignity, anch of, che ame of fach 


claims eee eee, 3tfo an gaht: of th profit -of 


the Batter ſea eftate; liflingu e hoſtz of the mills! a xradeſs 
then from eee e of BE Plantation. When 
theſe accoitrits are ref the: High Conte ot Chancery; it is 


to be deoided;: t6:necefiarvy. Whether: the-profrts'ofittic Batterſea 
eſtate; beyond thr wittaw/$,dowgr de ſupjadt inthe Whole, or 
in part to 88 che demands = the / appellants d, 4. 11 Tae ;d 
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„„ againſt”. Tad ate 
BLAIGROVE 3 Executor * BLAIGROVE. 


in the Diſtrict Court of New London. - The declaration 
| ſtates, that the plaintiffs having obtained a judgment againſt a 
certain Jeremiah Glenn, and being willing to give to che faid 
Glenn, an opportunity of diſpoſing of his property to the beſt ad- 
vantage, to enable him to ſatisfy the judgment, an agreement 
was entered into between the plaintiffs, the ſaid Glenn, and the 


1 * 


teſtator of the defendant, (which is ſet: forth verbatim) where- 


by, the teſtator of the defendant bound himſelf to ſee the balance 


of the aforeſaid debt, intereſt, and coſts, (hich ſhould remain 


unſatisfied, by the property which the ſaid Glenn might fell; 
for that purpoſe,) paid by October 1775: That the intention 
of the ſaid agreement was, to favor the ſaid Glenn, by enabling 
him to ſell his e at the higheſt price. That in conſiderati- 
on thereof, the ſaid teſtator, after wards, &c. aſſumed upon himſelf, 
to pay ſuch bellance when required. The declaration then avers, 
de that the ſale by G. was made, and a balance ſtill remain- 


_ « ed unſatisfied, of which the teſtator had notice; whereby an 


action accrued to the plaintiffs, to * 0 7 ſaid teſtator 
Wan ſaid balance, nevertheleſs,” &ce 


Fe agreement ſtated in the declitarion,) heat 1 5 Feral, 
oppoſite to each ſignature; but no part of the agreement, either in 


the beginning, concluſion, or atteſtation, ſays any ching ubdut 
its being ſealed. The concluſion is thus '« as witneſs our bands 

&c, The atteſtation thus 4 teſte ?? 
-#7 Upon. the general iſſue, the plaintiffs had x verdict, . 


motion, the Judgment os arreſted. Front this 4 pens the 


plainciffs appealed: ils F 


Rotor for the/appellant: The err ated a8 the ground 


| for arreſting the judgment is, that this action is not ſuſtainable 
being founded upon ar inſtrument under ſenl. This might have 


been 1 ſerious objection, if the fat had boen true: but ĩt is not, 


or at leaſt ir does not appear to be ſo, upon the face of the record, 
for in the firſt place, tie court eannot ſay, that the agreement 


was ſealed; ufd if / they could, 2 the action is nor 


brought ** * JJ» ĩ VT? 07 3105 2H 
COTA RX e i= 


7 


AIs was an e on hs caſe; brought by. the appellants 


ta 
each ſignature. The 1 t a ſealed i 1 nt, cannot make 
is the ſubſtantial part. 


„ | 
| However, FF is unneceſſary 5 1 chis point, as. we 
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It is true, chere are ſorolls to the agreement which might; 


ot might not have been intended for ſeals; hut it cannot he Ng ; 


fidered as a.deed, unleſs it be mentioned; ta be ſealel. 
But if it: were ſealed, the agreement is not the . 
the action. It is true, the declaration fates the agreement, hut 


yet, it avers, that the teſtator aſſumed in conſideration of the 
| indulgence given to G. not in conſideration of the agreement. 


This conſideration is ſufficient.to maintain the action, ſince it 
might produce loſs to the plaintiffs. 


MARS AHH: or the appellee Whether this inſtrument 


ſealed or not, the court mult dererming upon an inſpection of % 


and if fo, there can exiſt no doubt, that there are three { 


it one, unlefs'it be actually fealed, which 
It is not eaſy to read this, declaratian,. and, nat conſider the 
agreement, to be the very foundation of the ſuit. It is ſet out 
in hæc verba, and the cauſe of its being made, is mere tautology, 
that being: expreſſed in the deed, and would haye. reſulted with- 
out the averment the conſideration IS: plainly. referable to the 
agreement and to nothing elſe.— If 1 he to any thing elle, it is 
to the intentian of making it, Which would certainly be an in- 
luflicient conſideration an aſlumplit, in conſideration gf an in⸗ 


tention in the other patty: to do adthing, would be clearly. a 
nudun eee aſſumpſit is not ſtated to Hays been, made, 


detation of an indulgence au˖Gu granted: Of. courſe, 


n con 


5 it muſt refer to o the inientian, or 40 the agreementewil, tg 


either, the plaintiff cannet recoyer—vif to the Hrſt, chere Was 
no right for want of à valid ene i 10 Fg hee 
remedy Was miſronceived. 1 nl, 
"THE PRESIDENT... The. Se py not fatisfied,, that 
Kate is to be conſidexed as a ſealed inſtrument, It is in ng part of 
it expreſſed to be ſealed— the atteſtation is the ſame, as in 
common ſimple contracts, not under ſeal, nor does the degla- 


ration ſpeak of it, as being of that dignity it is true, there 


are ſcrolls annexed, but it may nevertheleſs remain a matter of 
doubt, whether hey, are to be Sonlidered as he. ſcals of The, par- 


are of opinion, that if it were a ſealed. inſtrument, this action 


is ſuſtainable. The agreement is only ſtated as induegment ca 


that, which ſorms the real ground of the conſideration after- 


wards alledged. The ſoundation of the action, is the ſuble. 
| 19 85 * hich i is ſtated in the ele len, and cine ls 


no 
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no doubt, but that a patol agteemont made ſubſequent to 'one 


85 under ſel, may be declared when tho“ it fuld alter the terte 


of the 1 reoment Het ift i tin ban, 20 oh 
Judgement of the Dittri@ Court revoril, ee or 
rhe plaiztif nay tHe dali ont 4 36 ne buf 
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- The debt climbs by ehe appellee, or 
56. The only evide 45 roduced by him, reſpecting a quan- 
805 of molaſſes deliver by him, to the diſtillery at Norfolk, 
oft accent ef eee , hun bob and as 


23 4 If; 
_ A wh 1 : 14 H 


8 2 


M3 67 


was deli yered by his deer rho cad 8 of the ap- 
pellets, (in no- caſe admiffihi 83 do 
 livered py ordef to a third 7 901205 ſueh beder 2 other 
wiſe Proved;) 0 2ht net to have been admitted us evidence,” te 
prove that cle Abdias there i no oller teßtimony, tao 
charge the appeNant there wich? except his own adin goil; and 
2 conferit to be charged i that cextali" conditions: it'6ifht te be 
made jipon the terms of 

y lo far agalnſt hin. 

Another charge exhibited by 
itt delivered on Board 75 ot of th it's Wy t 1 
ter thereof, for ſaſe Feeping and this; Sei, 
on the bodks of the appellee) made by his clerk, Heis Het nov to 
be found; together with che Gath'of the appellees to aſcertain 
the quantity V7. Phis ſort of evidence, tho-admiffible in the caſe 
of a fale an delivery of goods is not proper in this ca, to 
charge the appellant with e articles; *deliybtod for fate Heep. 


The appellant ih Es anſwer] having deniedh tha this articles 


„ n TO HIRW 1235+ 8 1111 


ing, to the maſter pf the appellant's veſſel; ſince there is no e- 
Vidence, "that any part of "them; came 40 his hands; OE, 


what the anſwer aamits -und -efore, this Tannen onght 1 
be the rule by which the charge ſhould be tegulated- 


As to the queſlion f intereſt, this court," without eontro- | 
verting the general principles iftated'in the decres, ate of « opini= 
on; that 5 5 acraunts in reel were unlitidevet' and di 


ge 3 
"Criſs: +: &: 3 94. i 5 


2 7 


f delivered the apinion of the court.” | 
originated before the 1 year 


perſorwith'goods'fle er 


en rid ſhould operate on. 
te of and 


by an entry 


ed between the parties they micht! pere ſted, (not- 
withitanding the. abſence of the:appellant,)'1with George 2 


his partner, or agent; or if ſuch A connection were: doubtful, 
an attachment by | might;baye: been filed, at any tam! ſon chat 


is 


; purpole. p . "3:34 Tre 274 R FU © 425 7 # +433*5]. 37693 544 72 . 
'-Under'theſe „ intereſt . to amen, 


bur from tho > infticetivn of this ſuit. R ib bio . goil ain 
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FEI was a a bill led in the High Court of Chandery; by 


= rs. recover 200 which. (the billitat=s)[Bangbſter- 
had agreed to give as 4 marriage portiun with is daughter the 
appellee S late wife. The evidenee of this promiſe,i was the- 
lepaſition of che widow of. Mr. Banniſter, who proued, that 
der huſband in different con verfations with her prev t 
the- marriage, had declared his. intention once ta have het, i to 
give his daughter 1000 But upon a particulaticodulionz: 


and previous alſo to the marriage, he told her, his embanrals-! | 


nents would oblige him to ſubſtitute: 300 ares of land lon 
Hlatchers Run, in lieu of mon. Alſo a letter ram Bunniſter, 
addreſſed to his daughter, aſter marriage, in ſubſtance as fol- 


ws, viz. 4 mean to give niy daughter in Eau of I tooo cher 


intended portion, and I do Fling, give to my ſaid daughter; 
and her heirs, 500 acres of my Hatchers rk: tract, and 5 


& flaves, as 9 dowry in marriage, ſubject! 'tochevhuſband's le- 
gal claim, whoſe unconditional right thereto is plain. And 


it 1 ſhould be prevented from execuding a conveyance to this 


« effect; this:fhall ſtand as one as witneſs my halid and cal: : 
to: rhis paper a ſeal was annexed;} This letter was ſent to Sliore, 


ad in his bill, he acknowledges that he recui vod, and retainedlit, 


without an vactprovi mg his diſſent but ſays, that hedidnotmean 


to aſſent tot, ſuppoſing that there would-be time enaugh after 


wards, to ſhew bis. diſapprobatian. One of the defeniants in- 


lis anſwer ſtates, that 9 to the marriage, he informed 
2 # 3 7 | | the 
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the appellee,” as adminiſtrator of his wife, againſt tlie ap- 


9 
N 
23350 ave hg ur ——————— a 4 — 
1 


4 


7 ry P wo * — > he — 
. ̃ ̃ . oc I —— 
— — — . ² ͤV-mü̃ämä x 
hot "# — o — — 
* rr => 


CITRON. 
bo. 8 


_— 


— we . 


— des AI 
— 
rer 
ay 


—— — ñ ̃ꝙ— nents 


r API dos Havana nt, r r —— — 1 


a e 


— 


ne 
I, 


2 / 9 2 — 
r R 1 FI OLA, > Ys 


———— — 
- —— 


ö 


h 


=_ SPRING TERM 


the appel bat tlie requeſt of Banniſter, that he intended to 
give his daughter land, inſteadiof money, with which the APs 
llee FS Wu Ss ſitisfied—anather witneſs proved, that he 
bad ſeen Banniſter. and the appellee, upon the land mentioned in 
the above letter, izarching out a fit place, whereon to erect build. 
ings. Shore had a child hy his wife, after Which, the wiſe, 
and then the child died. After this, Hanniſter conveyed the land 
before. mentioned to his ſon John, but upon what conſideration 
does not appear. 
The Chancellor decreed. ee to the plaintiff, from 
| which the executors appealed. 
W3rckpan for the appellants; oo GS T7 
If Shore be entitled to the ( ioc, his SS Is entirely a 
legal one, and he might have Tecovered in an action upon the 
cafe. If fo, a ſolid objection will lie to the juriſdiction of che 
court of Chence r. 

Upon the ſubſtantial merits of the caſe, there ſeems to be but 
ketle difficulty. Becauſe a father from the particular ſituatienof 
his eſtate; may at one time intend to give a certain portion td a 
child; will ĩt be contandedy that he is afterwards bound to pur- 
ſue that intention, whatever changes may take place in his for- 

tune, and however inconventent it may prove to him! Sure- 
ly it cannot beſides, this mmtentisn, if it can be called a pro» 
oni/e in the preſont caſe, is merely an intended teſtamentary dil- 
naſition, which is at any time revocable. The anfwer: fates, 
that Mr. Shôre vras informed: of this alteration of Mr. Bannit 


i 
* 
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Þ 
x 
79 
74 
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RT — 
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1 ter's intention before his marriage, and was ſatisfied. bas F974 
[ This fact, is:compleatly eſtabliſhed by the e ah the 4 
o*f letter or deed, without diſſenting from the terms contained init. And 
| _ He-oughtnotafter eircumſtances are altered, to be permitted was: 

to ſay, that he did not ent to thoſe: Were or ta ee of have 

being :deceived by them, have 

I then, Shore has no title to the money, the nent queſto nom: 

is whether he can have any to the land? Ar preſu 


The letter from Banniſter, tho' it may not have all the forms, expre 
anal certginly-contains tLe Lusſtantial 5. parts of a deed. It is conve 
ſigned, 2 and delivered. Of gcourſe, the daughter Was en- tainec 
titled to an immediate ſeiſin in fee, in the land, and the hul- 1 ar 

band to the enjoyment of is during her life, and '6f his own allo, I rte. 
as tenant. by the eurteſy, in conſequencę of the after birth of a right! 
child. But Shore, not having obtained a ſeiſin i in fact, _— valual 
the life we _ ie, is eee eee WET 5 : to fub 
— * JJC RE WT 


to recover the poſſeſſion, and damages. Upon every principle 
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But if he be entitled to his curteſy, ſtill the objection firſt 
made occurs; which is, that he has an adequate remedy at law, 


therefore, it would ſeem, chatꝰ the deeree for ¶ 1000 is ex- 
roneousſince, if Shore has any title Whatever, it can only be 
to the land, or its value; ſor his liße to ene ah e an 
iſſue ought to have been directed; * 2b oat 

| RonoLD and MaxsEHALL for cha-apyeliee. Ke B 

The objection made to the juriſdiction of the cburt is no 
too late, after anſwer filed, and: no plea in abatement, or demur- 
rer put in; fee the act of 1767, C. 9. Belides, this court has 
concurrent juriſdiction with the, law en en of oy, 
1 1 Fern. 11d· J. 

As to the weritsz—ufter the Aber bath technatie an e he 
to give his child a certain marriage portion, inconſequenceof which 
a third perſon is induced to make his addreſſes, and thus engage his 
aſfections, it would be monſtrous if the father could change, or 
diminiſh that portion, by any ſubſequent! ſecret declaration 
2. Hern. 400, 764. The Ane therefore of Mr. Banniſ⸗ 
ter to his daughter, is an underhanded agreement, and void. 

The proof of Mr. Banniſter's promiſe to giye £1000, could 
not have been more compleat, unleſs Mr. Shore had demanded 
it in writing; an indelicacy, which the law did not require 
him to commit. As to a ſuppoſed waver of the money portion, 
in conſequence of his aſſent firſt given, and his/fubſequent ac- 
quieſence, the firſtz is not proved, and the ſecond, is the reſult 
of a falſe deduction from the fact. The anſwer of one of the 
defendants, which ſtates the aſſent of Shore, is not evidence of 
the fact, becauſe not reſponſive to any allegation in the bill. 
And if it were, yet Mr. Shore may have conteived, that he 


was to enjoy the ſame intereſt in the land, which he would 


have had to the money; elſe, it is not probable, that he would. 
have given up , 1000 for a liſe eſtate in land, which was worth 
no more in fis. His conduct in retaining the deed, canfurniſh no. 
preſumption of acquieſcence,; ſince there was no neceſſity for 
expreſſing his diſſent from the terms of it, until the promiſed 
conveyance . Was tendered to him. . Beſides,” the contract con- a 
tained: in that jetter, Was male wich the daughter, at that time 
2 married woman, and was thetefore void: it could not ope- 
rate, to deprive the huſband of an antecedent veſted right 
night which cannot be conſidered as ſurrendered, but for à real, 
valuable conſideration. But admit that Banniſter had an electios 
to fubſtitute . in the place of PTY) yet e 
nn imſelf 
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himſeif of the) powef' to do woe one, he ſhalt be conſid to 


perform«the others! EE, 0) cons of 8 | 

Wick Hax in reply. 5 a7 rt 
It is true; Jg te Bgld) Eren of Bquity exerciſes 85 

dition in caſes of marriage proniiſes, .. becauſe they can; and 


always do compel che huſband, to make a ſuitable, ſettlement 


thereout _ his wife. But this is never done in this deut 


The act of 1787, which has been relied upon, can only app 


do caſes, not ſtrictly within the juriſdiction of the Court of Chan- 
eery, as to: the perſon or property. But ſurely, this court may 


_ diſmiſs a bill for the want of that equity, which can alone enti- 


tle it to juriſdiction, altho” no plea in abatement is put in. If 


the conſtruction contended for be right, then it will follow, that 


the courts of lam, hay by the combination of the parties, be 
entirely ouſted; of their quriſdiction, and every ſubject of contro- 


verſy, may. be transferred to, and debided in Chancery. Fi 


] I do not contend, that the expreſs promiſe of a father, to AY 
a eertain portion to the perſon who: thall, marry his daughter; 


is not obligatory upon him. But I inſiſt, that it would be mie 


chicvous in the extreme, if general declarations of his intention 


and more eſpecially thoſe, made (as in tlie preſent caſey) in the 


boſom of his family, ſhbuld bind. vim: whatoverinconvenionces 
mig ht reſult fror itt. 71 % 1 

THE PRESIDENT, aſter Fr tlie caſe, ae abſeoving 
that thei clerk had certified, that the infant child of John Bari. 
rar the ſon had been made a defendant, tho"noproceis was pray. 


ed againſt him,) delivered the opinion of the court... 


FTbere is no evidence in the cauſe, that the appellee was 


ever! entitled to any. thing, except-the paper referred to cit 


the bill, addreſſed by Mr. Banniſter to his daughter: This 
was received hy the appellee, and retained by e arr 
any evidence of his diſſent from the terms of it. Inde- 
pendant of this tacit acquieſcence, it is in proof that Nir. Banri⸗ 
fer and the appellee, went to view the land, ſpokeirof in that 
letters and that the former, in tlie prefence of the latter, inform · 
et the witnels, that they had been to examine ih r dr 

purpoſe of fixing upon a proper ſituation for a hauſ o. 
The evecuter in his anſwer, ſtates, that he was ſent by 


Banniſter, to inform the appellee of his intention to 3 bis 
is fred. 


daughter land, with which the appellee appeared welb 
Fut Andepotidant of this==thtere is no proof at all 30 whets: 
au the clans. of tire appelles can be fouin ed. Mr. Banniſters 


8 POTN are relied upon- heſe are denied y the 
EXCCUtors | 


little conſequence, becauſe that which is relied upon, to ſuſtain 
the claim, falls very ſhort of its object. What is it a pri- 


vate, confidential, domeſtic converlation, between a huſband. 
and his wife, wherein the former, fpeaks of an intentian once 


formed, and then for influential reafons altered. And becauſe it 
was once formed, it is ſuppoſed to be irrevocable, , _ 
The claim if at all founded, is merely a legal one; and if a 
ſuit at Jaw ſhould be brought for the land, it may then he 
diſcuſſed with propriety, whether any act of the appellee, a- 


Ld 


mounted to ſuch a ſeiſin, as to ſecure his right to be tenant by 


the curtefy. 


It was objected, that the conveyance of the land to John | 


Banniſter the ſon, put it out of the power of the father, to per- 
form his engagement reſpecting it. But the fact is, that by 
the death of Mrs. Shore, and of her child, in 1784, the land de- 
ſcended to John Banniſter, the brother, as her heir at law, to 


whom it was afterwards conveyed by the father. — But this 


deed does not appear in the record. 


* 


„ rn DBZ. 


The decree therefore muſt be reverſed, and the bill diſmiſſed. | 


John Clayborn Executor of A. Clayborn, 
„„ Ge oO 
ls was an appeal from adecree of the High Court of Chan- 
cery, ina ſuit commenced there by the appellee, to ſet 
aſide a conveyance from Herbert Clayborn, to Auguſtine Clay- + 


born, his father and the teſtator of the appellant, as being frau- 


dulent. The prayer of the bill is, that the appellee may be let 


in to have the effect of an execution, iſſued againſt the eſtate of | 


the faid H. Clayborn. | „%%% ᷑ MM; 
The bill ſtates, that the plaintiff ſued out an execution againſt 
the eſtate of Herbert Clayborn, which in November 1754; 


was ſerved upon certain flaves, ſome corn, ſtocks of Gattle an 


tobacco, then being on a plantation in King William county, 


in the poſſeſſion of the ſaid Herbert Clayborn, who exerciſed 
over the whole property, every act of ownerſhip. That the 
property was claimed by Auguftine Clayborn, under certain 


conveyances are charged to be fraudulent. ' 


deeds of conveyanee to him, from the faid Herbert. Theſe 


| The anſwer ſtates, that long previous to the z1th of June 


| 1780, A. Clayborn, and Carter Braxton, having engaged in a 


executors But whether this denial be evidenc or not, is of 


* 
. * 
9 £ 
- * 
» a » 
1 4 ** 
— — —y— — — —— — e ES wor ft 4 A ond 2 - 
HIER cet. > — — — — — — a. — 
ov 


7 
1 
L 
{IF 
: ; 
12 
9 
+4 
" 
i; 
a3. 
TH 
fs 
! 
15 
ot} 
: 
18 
Hi 
1 F 
. 

6 . 
i 
T7: 
{5 
50 
137 
Th 

SE: 
: Lf 
1 
1 
i 
= 
1 
1% 
N 
a 
+5) 
qt” 
F .. 
5 
$5 
1 
145 
1 
wr 
e7* 
# 
47] 
. 
5 
gi: 
110. 
1 
£7 
f 
IS? 
: q7 
15 
0 
47% 
* 5 
F 
RE 
119% 
F< 
tet 
1 
bs 
160 
iz 


7 4 
J. 
. 
1 
1 
1 
1 
F 
. 
© 
* 


— — 2 Hays . — 


— — vg 
— — _ — . 
71 hea. n 
a it Yo ORR IR. Milk 


OGG 
3 > 
1 a” I. D * — o 3 


* r 9 
T% 1 * ” 
R 


1189 SPRING TERM 


commercial connection the former being Ned; in right of his 


wife, to an eſtate in England, did with her conſent, ſell it to 


Braxton for £ 6000, which formed his part of the ſtock in 
trade. That A. Clayborn, ſome time afterwards, withdrew 
himſelf from the buſineſs, which had been profitable, and on 


the 11th of June 1780, relinquiſhed his Mae of the profits, to 
3000, which Her- 


his ſon Herbert, for the conſideration of . 
bert, by articles in writing of that date, (reciting, that thoſe pro- 

fits had been made from a capital, furniſhed by the wife of A. 

Clay dead agreed to pay to the ſaid A. Clayborn and his wife. 

Tha 

ſon, in a conſiderable ſum o 

ary 1783, by indenture, conveyed to his father, and to the ſaid, 


Harriſon, jointly, and to their heirs, 60 ſlaves by names, ſome 
horſes, deſcribed by names, colour, and the uſe made of 


them —ſundry articles of houſehold and kitchen furniture, 
together with ſundry other articles of houſehold furniture; alſo 36 


| head of cattle, 40 of ſheep, and 100 ofthogs; to have, and 


to hold, all the above property, as per lift delivered in, and a 
| charriot and harneſs, unto the ſaid A. Clayborn, and C. Harri- 
fon, &c. in truſt, that after default in the faid H. Clayborn, in 
paying the ¶ 3000 to the ſaid A. Clayborn, and the debt due 
to the ſaid | arriſon, they, or either of them, or the ſurvivor, 
or their heirs, to take and ſell the property thereby granted, 


or a ſufficiency thereof to pay the ſame, and the ſurplus, to be 


paid. to ſaid Herbert. This deed was recorded in the court of 
Kent county, on the 14th of Auguſt 17983. 

In April 1783, H. Clayborn, by deed of truſt, eonvertd 

to faid As, Clayborn, C. Harriſon, and another, three tracts of 


land lying in King William and New Kent counties, to be by 
them ſold, and the proceeds thereof, applied to the diſcharge of 
debts, due from him to the truſtees, and of engagements enter- 


ed into by certain other perſons on his account, the- ſurplus to- 
be paid to the ſaid Herbert. This deed was proved in New- 


Kent County Wantz on the aa. of Auguft eee, and 


was recorded. 
On the 20th '6f Novembey 783 Auguſtine Clayborn, 


afigned the two deeds above 5 ſo⸗ far as he had an in- 
tereſt in the lands, ſlaves, and other property conveyed by them, 


to John Naſh, in truſt, as a proviſion for the wife of the ſaid Au- 
guſtine; this was done, in conſideration of her intereſt in the 


| Engliſh eftate, which her ſaid huſband had ſold. This mT of 


| No IG Was b in US 2 Court. 
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layborn becomin OD indebted to C. Harri. 
money he, on the rt of Febru- 
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On the rath of Pen uſt 1783 Herbert Clayborn {to ſatisfy an 


execution, the Nena of which belonged to C. Braxton, ) ſold 


and conveyed to Braxton, 30 ſlaves, part of thoſe before con- 
veyed to Clayborn and Harriſon, but with the aſſent of Griffin, 


a prior mortgagee. The debt due by Herbert Cla - 5 0 to Brax- 
ton, being on the ſame day, paid by A. Cla 


aſſigned, over to him and his wife, this bill of fale for the 30 


rn, Braxton 


negroes; and this aſſignment, was proved in Neu Kent Coun- 


ty Court two days afterwards. 
The anſwer ſtates, other claims of Auguſtine Clayborn a. 


ainſt Herbert Clayborn; —and admits the poſſeſſion of Herbert, 
85 all the property conveyed to his father,) on the day, when 
the plaintiff's execution was levied, 


On the 5th of _ 1784, an account was Nat,” between 
Herbert, and Auguſtine Clayborn, commencing in October 


1783; wherein Auguſtine is e as of that day, for 3 2 


{by name, ) that day ſold ” . £445: 

| ſundries as by account ſettled 20th Nero, 540: 16. 

negroes [by name] then fold _ 500: 25 
9 5th HR, e eſtate then fold | 990 303: 

e Os: BY ; c Lad 1788: 18. 


Ani on this ay a bill of ſale was executed by H. Clay born, 


to A. Clayborn, for the above e property; the amount to be credited 


kim on his agreement with the ſaid Auguftine'and his wiſe, dated 
the 11th of June 1780. This bill of lei is Ret and admitted to 


record in New Kent COON Court, on the xqth of April 1785 I 
ic 


The property conveyed by this bill of ſale, is the {ame 
had before been mortga Td to the ſaid Au Zuftihe Clay rn” 9 
** The court ere de deed of the iſt I February 1727 


; be fraudulent, - and void as to the creditors of Reiber Fu 
born; and that the defetidant, out of the. alfets of his beg 
mould day to the plaintiff, the amount of his judgment and 


coſts. From this decree, the defendant in chaticery appealed. 
Duval, for the appellant. ., The . firſt deciſion we ' meef 


S with, upon the ſubject of ener conveyances of perſonal 


eſtate, is Twihe's caſe 5 Rep. 80. But it is to be recollect- 
es are 12 many rœaſons too high ton 


one creditor from being prefered to another, have excited a 


4 _ in the courts of that country, to make the ſame princi- 
as general as 'poſlible; - and conſequently : A jealouſy 1 is enter- | 
} rained againſt all ene which Fe ſuch a W 


PP 
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act of 1748, which is certainly very obſcurely expreſſet. 
he firſt clauſe of that law declares, that no lands, tenements 
or hereditaments, ſhall alter, paſs, or change, whereby any 
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and thus it is, that ſmall circumſtances are caught at, to ſet 


them aſide - again, in that country, deeds reſpecting perſonal eftate 
are not regiſtered, and of courſe, poſſeſſion is the higheſt evi. 
dence of property. But by our law, mortgages of perſonal pro- 


perty, and of flayes, are required to be recorded; ſee the act 


of 1748, C. 1. So that there is not the ſame danger of fraud, 
as to ſubſequent purchaſers and creditors, -in this, as in that 
country. That the conſideration in this caſe, was bona fide, is 
compleatly eſtabliſhed; and if ſo, all the arguments of incon- 
venience, which can be urged, may be repelled by the-maxim, 


caveat emptor, which ſtrictly applies to this caſe—he cited 2 
 Darnf. and 2 375—3 A. 44. 1 | 


MarsHaALL for the appellee. Whether the reaſon aſſigned, | 
' avhy the Engliſh caſes, do not apply in this country be a ſubſtan, 
tial one, or not, will depend upon the juſt conſtruction of the 


* 


eſtate of freehold ſhall be made to take effect, unleſs the ſame 


be recorded in the General Court, or court of that county, 
where the land ſhall lie, within a certain time. Now, 


this clauſe cannot poſſibly apply to ſſaues, becauſe the deed is 


to be recorded in the county where the land lies. The fourth 
clauſe declares, that all deeds of truſt, or mortgage, muſt be 
recorded according io the directions of this af., But the directo- 


ry part of that act, as to the place of regiſtration, is applicable 
to land only, for the reaſon n If | 


ought. to have been recorded in King William County Court, 


becauſe, the flaves wece in that county, at the time the deed 
was made, and the execution ſerved upon them. 90 that, ei- 
ther a mortgage of flaves is not comprehended within the law, 
or if it be, then, this deed has been regiſtered in an improper 
I Lyons, J. requeſted Mr, Marſhall, to read the tenth ſeftion 
of the law, which requires, that a memorial of all mortgages, 
containg the number, and names of the ſlaves, and the deſcrip- 


tered in the General Court. -- 


tion of the perſonal eſtate, if any he mortgaged, Jhall be regib- 


Mr. MaxsHAta.. I contend that if the law apply to a 
mortgage of ſlaves, the deed in queſtion, Was not record. 


» be - 
4 „ 
It 


ſlaves are 
meant by the law, then by analogy to land, this deed, 


„ 


| It is allo an important queſtion, whether the mortgagor of 


perſonal-property, can retain the poſſeſſion of it. The Engliſh 
caſes lay it down, that a ſecurity upon perſonal property, is not 


properly a mortgage, but a pledge, or depoſit, and remains in 


the pawnee's poſſeſſion. What influence, the cuſtom of this 
country (which is otherwiſe,) may have upon this point, I 
will not pretend to determine. But, if all theſe points be a- 


inſt me, I rely with confidence, upon the many badges of 
ſtaud which attend this f.. OE OR 


In the firſt place, conſider the connefion between the parties; 
a mortgage by a fon, to the father. —T hz time; — juſt previous to 
the affairs of Herbert Clayborn becoming deſperate, and whilſt 


his creditors were preſſing him. A conveyance too, of every 


thing he poſſeſſed, down to a knife caſe, with a ſweeping Clauſe, 
that nothing might be omitted. It is remarkable too, that only 
that ſpecies of property is conveyed, which might be reforted 


to by his creditors: for his real eſtate (not encumbered) was con- 
ſiderable, and is not conveyed.—If the tranſaction were'bona 
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far, would he deprive himſelf of all the comforts of life, and 


the means of deriving profit from his lands? or would he not 
rather have retained a part of his perſonal, and in its room, 


ſubſtituted ſome of his real eſtate. All the caſes agree; that a 


total diſpoſition of a mars eſtate, or the remaining in poſſeſſion, 
are certain badges of fraud there is alſo ſomething remarkable 


in the conſideration ſtated to wit, that the father, and Brax- 


ton, in 177 bg formed a commercial connection the fa- 
ther's capital was C6000. In 1782, it is decided to have been 
a looſing buſineſs; and yet, in 1780, the father ſells the profits 


of this trade, to the ſon, for „ 3000 ſterling, which is the 
conſideration of the mortgage, But again: in 1784, the ſon 


makes an abſolute conveyance to the father, for C1788: 18, 
after which, it muſt be agreed, that the ſon's retaining the poſ- 
ſeſſion is fo ſtrong an evidence of a ſecret truſt,” as not to be 


fairly accounted for. The property continues in his poſſeſſion, 


when the execution is ſerved, he receives the crops, diſpoſes of 
chem, converts the cattle, hogs, &c, to bis on uſe, and in 
ſhort, exerciſes the moſt compleat ownerſhip over the whole. 


WäaxkbkE on the ſame ſide. No caſe can come more com- 


pleatly up to Twinc's caſe, than this. The conveyance is ge- 
neral, ; and poſſeſſion iS retained by the W " In Powell | 


on mortgages it is laid down, that the poſſeſfion of perſonal * 


property, which is mortgaged, ſhould remain with the mort- 
gagee; or if it do not, the reaſon ſhould appear, from the na- 
ture and import of the mortgage; from p. I to 66, So, 
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So, where a ſupercargo on a voyage, mortgaged by way of 
Bottomry and Hypothecation, the veſſel and cargo, and pro. 


ceeded on the voyage, and ſold the cargo, and bought other 
goods with the proceeds, and fo bartered it two or three times; 


this was determined not to be fraudulent, becauſe from the ye. 


ry nature of the tranſaction, it was underſtood, that the ſuper. 
cargo was to make che molt of the 2 But where ina 


mortgage of perſonal. property, it was ſtipulated, that the mort. 
gagor ſhould retain the poſſeſſion, and receive the profits, it 
was adjudged fraudulent againſt creditors - ſo that, even an 
expreſs agreement to retain poſſeſſion, will not ſave ſuch deeds 
rom being fraudulent, unleſs the tranſact ion itſelf, neceſlarily ac. 
JV... dd CT 
MARSHALL. There is but one poſitble way of conſtruing 
the act of aſſembly, ſo as to make all its parts conſiſt together, 
and at the ſame time, eſfect the purpoſe, for which deeds ought 
to be regiſtered. The firſt ſection of the law directs, that deeds 
of land ſhall be recorded in the General Court, or Court of 


the County, in which the land lies.— The 4th ſection direds, 


that all mortgages, ſhall be recorded according to the directi- 
ons of that act. The gth and,1oth ſections, declare, that for 
the purpoſe of giving notice to purchaſers of fangs, ſlaves, &c. 
of prior incumbrances, memorials of all deeds of lands, ſlaves, 

Kc. ſhall be regiſtere?, by the clerk of the General Court; and 
the clerks of the different County Courts, are alſo directed to 
furniſh the clerk of the General Court, with memorials of all 
deeds, recorded in their reſpective courts, which are alſo to be 
regiſtered in the General Court. If then, the deed be of 
lands and ſſaues, it oyght to be recorded in the General Court, 
or court of the county where the land lies —if of flaves only, 
then in the General Court: In this way only, will there be 
compleat notoriety of all deeds—if it may be recorded in the 


county where the mortgagee lives, a purchaſer mult firſt know, - 


who is the mortgagee, before he can know to what County 
Court to apply. If it may be recorded in any county, then, if 
the clerk ſhould fail to ſend forward the memorial to the Ger 
neral Court, the regiſtration will afford no notice whatever. 
The PRESIDENT requeſted Mr. Marſhall, to read the act 
of 1758, reſpecting the fraudulent gifts of flayes, obſerving, that 


this queſtion might perhaps be determined by analogy to that. 


Mr. MARSHALI. That act relates to pyſitive gifts, the act 
of 1748, to mortgage. that, to conveyances without conſidera- 


tion.— This, to conveyances with conſſderation.— The deeds 
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- ſpoken of in that law, may be proved by two witneſſes. Thoſe 
mentioned in this law muft- be proved by three.—Fhat is 
paſſed ten years after, and has no reference to this: there can 
therefore be no analogy between ten. 
CAMPBELL for the appellant in reply. _ - 
* This cafe, depends entirely upon principle, and its on pe- 
© euliar circumſtances—no aid can be derived from Engliſh caſes, 
becauſe the reaſon, which has produced them in that country, do 
not exiſt in this. 7;ͥͤé] 
J hcontend xt, that the deed in queſtion, is valid under the 
act of 1748, and 2dly, that thecircumſtances attending the tranſß- 
action, cannot invalidate it upon the principle of fraud. 
Firſt, the law of 1748, is not creative of the right to mort- 
gage perſonal property, becauſe it exiſted at common law, but 
it directs the manner of giving notoriety to ſuch deeds. The 
notice intended, is to be obtained, by reti ing to the regiſtrati- 
on of the memorials of them, in the General Court. It is there- 
fore unimportant, in what county they are recorded, ſince the 
General Court is the place, where information is to be 
obtained, reſpecting the county in which the deeds were record- 
ed. And if the officer, whoſe duty it is to forward theſe memo- 
riafs fails to do it, the parties are not thereby ts ſuffer. | 
Secondly, Before the Engliſh caſes are conſidered, : let us 
recollect how this ſubject ſtood, at the time when Twine's caſe 
was decided; and it will be found, that the facility, with which 
ſecret conveyances might be made, rendered it proper for the 
judges, to exerciſe a ſtrictneſs (in order to defeat every attempt 
to commit a fraud,) which would have been unneceſfary, if a 
mean had been adopted, whereby creditors and purchaſers might 
have guarded themſelves againſt it. This inconvenience, pro- 
duced the ſtatutes of Elizabeth, reſpecting fraudulent convey- 
ances. The preamble, recites the miſchief which reſulted from 
the poſſeſſion remaining in one perſon, whilſt the property was 
transferred to- another, whereby creditors, and purchaſers were 
defrauded; and the judges ſtretched as far as they well could, 
to carry this ſtatute into full effect. The caſes referred to in 
Powell, furniſh a fatisfa&ory reaſon for the diſtinction, between 
real, and perſonal . continuing in poſſeſſion of the mort 
gagor. In the firſt, purchaſers may obtain notice, by recurring 
to the vicinage in caſes of feoffments, or to the records, in ca- 
ſes of bargains and ſales. But in the latter, 5 is the 
higheſt evidence of property. Attend to the difference between 
the ſtatute of Elizabeth, and our law. The former, only pu- 
niſhes the fraud, which it did not attempt e The 
| es | Ss attes, 
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latter, prevents its commiſſion, by directing the deeds to be re- 
corded. The principle of caueat emptor therefore, cannot with 
© propriety apply in England, becauſe there is no poſſible mode, 
by which a purchaſer can guard himſelf againſt prior, ſecret 
conveyances; it is otherwile in this count . 
Under all the inconveniencies above pointed out, Twine's 
caſe came forward. The conveyance was abſolute and was of 
all his property. No inventory of the partieular articles; and 
want of notoriety, is there ſtated as the foundation of the deci- 
ſion. This, is the caſe of a mortgage, which from its nature 
imports, that the poſſeſſion is to remain with the mortgagor. 
There is a ſpecification of the property conveyed, and an ap- 
praiſment annexed. As to the inconveniences ariſing from the 
want of notoriety, ſee 2 Blac. Com. 338—342—Pow. on Morig. 
If then, poſſeſſion remaining with the mortgagor, be not in 
this country, an evidence of fraud, what are the other cir... 
cumſtances relied upon? relationſhipif the tranſaction be 
otherwiſe fair, the preference given by a ſon to a father, can 
be no evidence of fraud. The time, — Since there are no 
bankrupt laws, or principles growing» out of them in this 
country, which prohibits a debtor from prefering one cre- 
ditor, to another, the circumſtance of time is unimportant, 
if it be antecedent to the execution delivered. But the 
} ſtrongeſt proof that this tranſaction was real, and not color- 
f able, is, that in April 1784, H. Clayborn, mortgaged his 
9 land (which his creditors could not have touched, to his 
= „father, Harriſon, and William P. Clayborn, whoſe claims 
| . were found to exceed the value of the property firſt mort- 
by 


? 


: ged. If he found himſelf ſafe in the power of a father, 
= would he alſo have thrown himſelf upon the mercy of ſtrangers, 
if the tranſaction had not been real 3 


TEE PRESIDENT pronounced the following opinion and 


) 


decree, viz. & The deed of mortgage, dated the 1ſt of Febru- 
«ary 1783, from Herbert Clayborn to Auguſtine Clayborn, 
«in the decree mentioned, if made for a valuable and hana fide 
„ conſideration, was not void by reaſon, of Herbert Clayborn 
| „ the mortgagor, retaining poſſeſſion of the ſlaves and other eſ- 
c tate thereby mortgaged to the faid Auguſtine, as the ſaid deed 
=_ _ *© was duly recorded, and that therefore the conſideration ſhould. 
: . have been enquired into, and accounts taken and ſettled be- 
1 «tween the parties, before the deed was declared void on that 
| & principle, which could not be properly done in en a 
. oe gg oo 2-9 AAS! 
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M t Charles Harriſon one of the mortgagees is not a Party: But 
b «this court is of opinion, that as the ſaid Auguſtine ſuffered the 
A « ſaid Herbert to retain the poſſeſſion of the ſlaves; and other 
t KM eſtate, on which the appelſtes execution was levied, after the 
8 « fales in October and November, for which bills of ſale were 
n « made, (as referred to in the anſwer of the appellant, and filed 
of d among the exhibits in this cauſe;) releaſing the equity of 
d « redemption, and 3 the abiolute property in the ns) 
i- « thereby conveyed and confirmed; to the faid Auguſtine, which 
re & bills of ſale were not recorded until the 14th of April 17853 
5 te that they were fraudulent and void as to the appellee, and 
D- te neither the ſaid fales, not the prior mortgage which had ceaſed 
Ie © to operate, did protect the eſtate, (then ſufficient to ſatisfy his 
g. « demand) from his execution, and that there is no error in 
"© « the decree for the payment of the appellees debt and coſts. 
% ha „ | Dectee affirmed. 
Je | | - e 7 
ut. 25 ö Sg 3 25 | 
15 | TARPLEY'S Adminiſtrator 
6e. : ” * | | 5 
It = _ againſt 3 | N 
he DET TXT | 
r- | | | 
us [HIS was a ſuit in Equity; inſtituted in the County Court 
US 1 of Richmond, by the preſent appellant; The bill charges, 
ns that there were various ſpecie dealings; between the inteſtate” 
(hy of the plaintiff, and the defendant 5 and that wpon 4 ſettlement 
ol made in 1779; there being a balance found due from the defen- 
S, dant, he executed a bend for Z 54 cutrent money; the amount there 

| of. That thĩs was underſtood by the patties; tobeaſpeciedebt; and 
nd as a proof, that fuch was the meaning of the parties, the defendant, 
Mr. afterwards'paid £6: 10, in fpecie, and ſtill acknowledged him- 
15 ſelf further iadebted to the plaintiff's inteſtate; which could not 
de have been the caſe, if the debt had been fubje& to the legal 
ME: ſcale of. depreciation, which iti 1779, was ro for 1, That the 
el. plaintiff; inſtituted a ſuit at law; againft the defendant, and not 
ed ſuipefing that the defendant would attempt to contend; that 
45 the debt thould be ſcaled, he was unprepared to prove the de- 
oY | 


| ſendant's declarations, tending to ſhew, that he confidered it as 
at a ſpecie.debt.—In conſequence whereof, the jury reduced the 
as debt, to # ſmaller ſum, than > defendant had actually 4 850 5 


e 
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the High Court of Chancery where it was carried b 
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and found a verdict againſt the plaintiff. The bill prays, that 

the defendant may be decreed to pay the” 54, in ſpecie with 
Intereſt, after deducting the above payments. 1 5 

- To this bill, the defendant demurred for want of equity. 


The demurrer being ſuſtained in the County Court, as alſo in 
. y appeal, 
the plaintiff below appealed to this court. ED pr 
The cauſe, being argued here by Mr. Campbell for the ap- 
F 5 VVV e 

The PRESIDENT delivered the opinion of the court. 

Me feel no difficulty in declaring, that both decrees are 
right. Although the appellant might have reforted to a Court 


of Equity in the firſt inſtance; if his caſe would bear it, it is 
now too late, after having made his election, to take a trial at 
law. As to the ſurpriſe, which is made the pretext for this ap- 


plication to a Court of Equity, it ought not to benefit the ap- 


pellant in the preſent caſe; ſince, when he diſcovered a diſpoſi- 
tion in the appellee, to avail himſelf of his legal advantage at 


the trial, he might have ſuffered a nonſuit. 


Decree affirmed. 


+ 
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- ANDERSON againf BERNARD. 


, 


„ 4 . 1 r 9 os 1 - i 
THIS. was aß sction of treſpaſs, brought in the Diſtrict 


2ppellee, ſor faking a ſaddle front his poſſeſſion. Plea, not 


-  guilty.: [The defendant at the trial offered in evidence to the 
dry, a rcgerd of his gualincation as a deputy ſheriff, and alſo 


2 witnets to prove, that the defendant, as deputy ſherift, had 


_ ſeized the fiddle in the declaration mentioned, to fatisfy certain 
Fees due-in 178.4, to the clerk of the General Court. The ac- 
count of the ſoes duc, and ſtated in the record to haye been pro- 


duced ifi evidence, is headed thus, “ Dr. Thomas Anderſon; 


to dam Craig, deputy clerk, General Court.“ To this evi- 
_ denge tae plaintiff Hled a bill of exceptions; Verdict and judg- 


ment for the defendant, from which the plaintiff appealed. ' 
- RowoLD:for the appellant, contended, that the deputy clerk, 


was hor entitled by law. to demand fees from ſuitors, and there- 
fore, the account. offered in evidence, could not juſtify the ſheriff 


21 levying the diſtrels. That theſe ſummary modes of enforc- 


-- Court of Prince Edward, by the appellant, againſt the 


\ 
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ing the 8 of debts, ought to be frictly purſued, to pre- 


yent oppreſſion upon individuals. 5 


The ſheriff ſaw his authority, and ought to have know, 


that no fees could be diftrained for, but ſuch, as were due te 
the principle officers of the courts. The evidence therefore, was 
improperly admitted by the court. | 

MARSHALL for the appellee. By the act of 19th Gr. I. 


C. 1, F. 12, the ſheriff, if ſued for levying a diſtreſs for officers 


fees, is permitted to plead the general iſſue, and to give in evi- 
dence the ſpecial matter of his juſtification. , 
At to the mode of ſtating 1 the account, by which the deputy 


| clerk is made the creditor, no advantage can now be taken of 
it; becauſe the account, though it appears in the record, is pro- 
perly no part of i it, nor is it excepted to, as inadmiſſible teſti- 


Wong. 
The court being divided in opinion, the Judgment v was af- 
firmed. 8 | 


JOHNSON agein# BOURN. 


HIS was an action of aſſault and battery: brought bh the 
1 defendant in error in the Diſtrict Court of Chaflottſville. 
There were two pleas put in, 3ſt not guilty: and 2dly, a juſti- 
heation. The defendant, at the trial, offered the teſtimony 


of a witneſs, againſt whom a ſeperate action was then depending 
at the ſuit of the plaintiff for an aſſault committed at the, 
fame time. The court, refuſed to ſuffer the witneſs to'be ex- 


amined, conſidering him to be wege on account of his 
being ſued as a joint treſpaſſer, 
The defendant below filed a bill of exceptions to the ini 


of the court, and a verdict and judgment being given N 


him, he obtained a ſuperſedeas from this court, 


RoNOLD for the plaintiff, There ſeems to be no good. rea- 


fon, for rejecting this witneſs upon the ground of incompeten- 
cy. A perſon named i in the ſimul cum, may give. teſtimony for 
the defendant, in an action of treſpaſs, Bull. Ni? pri. 28 10 


Watſon piShelly, 1 Term Rep. 301 is expreſs] in point. 
4 caſe, this 
principle i is laid down that if the witneſs, | is neither to gain, nor 


Hardw, Cas. 360 and 3 term Rep. 27. in the la 


loſe, by the eyent of the cauſe in which he depoſes, or if the 

verdict cannot be given in evidence for, or againſt Him, 15 

cannot be objected to on the nag of 1 incompetenc 36 12 
AR SHALL” "bs 


1 


# * 
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MansHar for the defendant. My own opinion is, that 


the law is correctly ſtated by Mr. Ronold, but the point has 
been otherwiſe determined in the General Court, upon an in- 


dictment for an aſſault, _ | 
The PRESIDENT. The plaintiff, by bringing feperate 
actions, has removed all objection to the teſtimony of the wir. 


neſs, ſince the verdict in one ſuit, cannot be given in evidence 
in the ether. The objection therefore can only go to the cre. 


5 


dibility, not to the competency of the witneſs. 


Judgment reverſed—verdict ſet aſide, and new trial awarded, 


WILLIAM EUSTAOE 
again: 


4 4 0 \ 
ants, died in 178. 


This ſuit was inſtituted in 3788, and the bill, accounts for 


— 


2 | 2 oh ] The : 
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at The Cons 8 diveced the value of t! e land in \ 1742, | 

as and the back rents, to be aſcertained by commiſfioners, and de: 

n. creed the amount thereof, to the plaintiff, the preſent appellant, 2 
5 Ibis decree, Was reverſed i in the High Court of. Chancery, 2 

te and an appeal was taken from thence, to this court. | | 

it __ WacmInGTON for the appellee. The firſt objection which 

ce occurs to the decree of the County Court is, that there is not 

e ſuch teſtimony in the cauſe, as could warrant a recovery upon | 
15 any principal. The will of William Euſtace the elder, is not 

d, made an exhibit, nor admitted by the defendants in their an- | 


{wer; neither is there any other evidence of the recovery ſtated 
in the bill, but a judgment in ejectment againſt John Euftace, . 
an infant, of fame land; but whether of that, deviſed by tb 
wili of William the father, does not appear, 

But | rely principally upon the length of time, which has 
elapſed, fince the recoyery ſtated in the bill, Subſtantial juſtice 
and wiſe policy demand, that in all caſes, whether legal, or 

equitable, there ſhould de a period, beyond Which no claims 
ſhould be litigated; ſuch a length of time, as creates a preſump- 
tion of payment, or of fat is faction made, is conſidered as 
much an equitable bar in this court, as if it came within any 


8 


ill poſitive act of limitation. In the caſe of Standiſh, vs Radley, 
he 2 Ath, 179, where portions, which became Jie in 1672, 4 
'0- were ſued for in 1919, lord Hardwicke determined, that ſuch a 4 
a lapſe af time, creates a ſtrong preſumption, that they had been. 1 
ud paid, and amounts almoſt to the proving of a a to in- 
aſe duce the court to believe them ſtill unpaid. | | h 
m So, in the caſe of Smallman vs Hamilton 2 Ath. 71, an anui- 
he ty deviſed by will, was conſidered, as being barred by length | 
or- of time, on the niefumption; tho” forb- rne to he ſued for 10 1 
dh years only ſee alſo 3 Att. 108-226, 1 Harr. Cha. P. ac. 375. 

f MaR$HALL for the appellant. .I admit that length of 
or time, which induces a preſumption, that the claim has been | 
of ſatisfied, will create an equitable bar. But this preſumption, « 
„ may be repelled by teltümanf accounting for the delay, and in 
a MW this cafe, there is a ſuſſiclent reaſon aſſigned, and proved, for 
of the appellant's not aſſerting his right, at an earlier day. 1 
at, * appears, that the teſtator of the appellee had been long married, 
IC, without having children—that he acknowledged his brother's 
int lenity, in not èoercing ſatisfaction of his claim, and | promiled,, | 
Cy to make him an ample proviſion at his death. EY 
of There is no room then, to let in a preſumption, of paymept, 


. pen WINES alone, this ae bar can be ſet up. 
1 | The 


- 
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The PRESIDENT delivered the opinion of the court. 
The judge, «10 pronounced the decree of reverſal in this | 
caſe, ſeems to have conſidered no other queſtion, but the pre, 
ſumption againſt the demand, on account of it's antiquity. It ; 
15 undoubtedly true in general, that a right, for a length of c 
0 
l 
c 
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time unaſſerted, is ſubject to a preſumption of its having been ſa- 
tisfed, ſufficiently ſtrong, to defeat it. But it is equally true, 
that this preſumption may be oppoſed by circumſtances, agcount- 


ing for the forbearance. In this caſe, we think a ſufficient Mk 
reaſon for the delay is aſſigned, and ſatisfactorily proved. The 
decree of the Chancellor is therefore erroneous, and muſt be 

reverſed, As to that of the County Court, we have felt ſome Eo 
difficulty in deciding, what ought to be done with it; it cannot £ 
be ſuſtained upon any principle. The will not having been _ 
made an exhibit in the cauſe, and the only evidence of a reco- t 
very, of the land in queſtion, being a judgment of the General d 
Court, againſt John Euſtace, for ſome land, (but what land does ke 
not appear,) the decree was certainly made, withput ſufficient p 


teſtimony to warrant it. In the next place, Mrs. Euſtace ought 


\ to have been made a party, ſo ſoon as it was known, that ſhe , 
= had qualified as executrix to her huſband John Euſtace. Her N 
= anſwer might have diſcloſed ſomething important, of her own pi 
=. knowledge. The court ought to have directed an fue, to I 
= try, whether any, and what part of the plaintiff's land, had p 
4 been recovered, as well as the value and profits thereof, which w 
Wt. being in the nature of damages, ought to be aſcertained” by a cc 
1 jury, and not by commiſſioners. % nE gs” : 
«4 The decree of that court therefore, muſt alſo be reverſed, as te 
| | well as the proceedings ſubſequent to the anſwer. The 5 4 
5 | plaintiff to have leave to amend his bill, ſo as to make Mrs, er 
9 Euſtace a party defendant, and the cauſe to be ſent back to the an 
| | F = 
# „ 1 ö 1 ö be 
| c 5 b pre 
' | 1 „„ BY He i 12 . ; | i tio 
TOMLIS, MITCHEL and HOW, fo 
« J 20 an 
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Ms was an action upon the cafe, for goods ſold and deli- + 
j £ vered, brought by the plaintiffs in the General Court, ed, 
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5 from whence it was ſent to the Diſtri& Court of Northumber- | 
ö » land. The jury found a ſpecial Verdict, in the following 
A words to wit, * we find for the plaintiff, £ 100: 9: 6* dama- 
I « ges, if the court ſhall be of opinion, that an action can be 
- « maintained; for . goods, wares and merchandizes, imported | 
« for ſale by the plaintiffs, who kept no retail ſiore, but who 4 
— „ ſold the ſame at public auction, on a whart, and delivered | 
t e them tothe defendant tweive months hefore this ſuit was brought, 
e © otherwiſe we find for the defendant. / 
e Judgment upon this ſpecial verdiẽt was given for the deſen- 
: dant in the Diſtrict Court, and a writ of ſuperſedeas was grant- 
t ed by this court. „ Fo 5 
n CAMPBELL for the plaintiffs in error. The queſtion is, whe- 
— ther this caſe ſhall be conſtrued to come withiti the operation 
| of the act of October 1779 Ch. 3, © for diſcouraging exten- 
8 « five ctedits, and repealing the act preſcribing the method of 
t proving book debts.” I am to contend it does not. | 
it The act paſſed in 1748, which is intended to be repealed; 
e will ſerve to throw light upon the true intention of the legiſſa- 
Jy ture, in paſſing the law more immediately in queſtion.” The | 
n preamble to that law, as well as the enacting clauſe, is literal- | 
0 ly confined to the ſale of goods by retail, and was intended to 
d provide a ſpecies of evidence unknown to the common law; by 
B which, retail merchants. were permitted to prove their ſtore ac- 
2 counts by their own oath; This law, not only opened a door 
to perjuries, and to infinite frauds, but tended to encourage ex- 
as WM tenſfive credits; from the facility of eftabliſhing ſuch demands. 
le To repeal this law, and to do away its effects as to extenſive 
8. credits, was obviouſly the deſign of the act of 1779, The pre- 
ig - amble recites, that the method of proving book debts; and the 
. extenſive credits formerly given by merchants and traders, had 
been found injurious to this commonwealth: the law then 
proceeds to repeal the law of 1748, and to enact, “ that all ac- 
tions, founded upon account for goods fold and delivered, or 
for any articles charged in any ftore account, ſhalt be com- 
menced. within ſix monts, after the cauſe of action accrued, - 
and not after”, I he miſchief ſtated in the preamble; exiſted 
only in the retail bufineſs, which; almoſt entirely formed the 
internal commerce of this country; before the war, and of 
; courſe, muſt have been alluded to, by the legiſſature; - _ 
li The law requires each item in the account, to be truly dat- 
rt, ed, which is an additional proof, that the retail trade was alone 
2 Y contemplated; „ : 


_ Warpin 


* 
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— 


ſtve wholefale negocia 


* 
WARDEN for the defendant, When a law. is expreſſed, as 
this is, in general tetitis, teaſons for forming conſtructive ex. 


ceptions from it, ought to be fo ſtrong, as to leave nothing to 
eonje: Aure—whenever we quit the plain expreſſions of a law; | 


to wander at large in the wide field of conſtruction, we hould 
be ſure; that the guides we take will not miſtead us; 

The legiſlature had twe motives for paſſing the law of 1779 
the one, to repeal! the act of 1748; becauſe it warranted an un- 
ſafe ſpecies of evidence the other, to prevent extenſtve credits, 
as an evil independent of, and nor growing out of the act of 
1748 —for if it had necefarily reſulted from that law, it muſt 
have expired with the law, and need not Have been ſtated as a 
primary miſchief, intended to be cured. If it 1:2d been conſi- 


dered merely as a conſequence, it was highly abſurd to entitle 


the law, © an act to prevent extenſive credits; aul repealing 
the law prefcribing the method of proving book debts:” The 
ſecond clauſe of the a&, creates a bur againſt all actions founded 
upon account for goods fold and delivered, of for = articles 
850 in any ſtore account. 

Now, is s this an action for goods ſold and delivered; or not ? 
If the law 
of this clauſe inſerted! ? the latter would have ES the pur- 
poſe. 
ned ſales of a d fle the reaſon —— a 75 to exten- 
ions; if it were wife toprevent it, when 
tranſacted in a,houſe by private bargaing was it not EY: ſoz 
it fold upon a Wharf if Pablie auetion: | 


THE PRESIDENT delivered the opinon of the court. 


— 


An diſcufling the caſe of Beale aid Bamdnd@n,- it was 


agreed by the unanimous opinion of a full court, that the act 


of 1779, applied only to the ſtore accounts of retail dealers; 


and we ſhould feel ourſelves bound by that opinion; unleſs it 
were oyer-ruled by as full a court, even if our ſentiments at 
this time, reſpecting the principle then eſtabliſhed were diſferent 
from what they then were: But the prefent court retain the 


ſame opinion upon the ſubject; and muſt therefore pronounce the 
law to be in favour of the plaintiffs, upon the ſpecial con 
ok on of the verdict. 

e 4 e N to be Entered or the plaintiff, 
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only meant ſtore accounts, why is the former part 
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JAMES MALISTER 
JOHN MAL IST ER. 


HE defendant in error brought an action upon the caſt 
againſt the plaintiff, in the County Court of Berkeley 

Plea non aſſumpſit. By a rule of court entered in November 
1789, the parties, ſubmitted all matters in difference between 
them in this ſuit; to the final determination of two arbitrators, 
mutually choſen; and in caſe of their diſagreement, they tochuſe 
an umpire, whoſe award, or the award of ſuch umpire thereup= 
on, to be made the judgment of the court. 


Ly 


he two arbitrators not agreeing, named an umpire, who, 
te after examining the papers filed in the ſuit, and after conſi- 


© dering the claim of the plaintiff, and the various charges ex- 


te hibited in an account rendered by the defendant, in bar to the 
e claim of the ſaid plaintiff, declared his opinion; that the 
« plaintiff ſhould not recover his ſaid claim, but on the contrary, his 


e ſuit be diſmiſſed at his own coſts.” This award being returned, 


was objected to by John M*Aliſter, the plaintiff below, where- 
upon a rule was made, to ſhew cauſe, why the award ſhould 
not be ſet aſide? i . 


pon this rule; a motion was made to ſet aſide the award, 


and the plaintiff, in ſupport of his motion, offered to prove by 
the arbitrators and umpire, that the umpire had admitted the de- 


of James M Aliſter, the defendant, and of his wife, 


A 2 | | to 


— 
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to be read as evidence before him. But the court, refuſing to 
examine theſe witneſſes, determined that the award ſhould be 
made thę judgment of the court. To this opinion, the plaintiif 
filed a bill of exceptions, which was ſealed. 
From this judgment, John M“Aliſter appealed to the Dif. 
trict Court of Wincheſter, where it was reverſed, the award 
ſet aſide, and a new trial directed; the court being of opinion, 
that the oath of the party, was improperly admitted as evidence 
dy the umpire. | | 7 
| The plaintiff in this court, obtained a ſuperſedeas, to the 
judgment of the Diſtrict Court, aſſigning for error, that that 
court reverſed the judgment of the County Court, becauſe the 
umpire admitted improper evidence, whereas, if the County 
Court erred in refufing to examine the witneſſes, all that the 
Diſtrict Court ſhould have done, would have been to reverſe that 
judgment, and to direct the evidence to be admitted to prove 
the-admiſhon of the improper teſtimony, if any there was. 
The following is the opinion and judgment of this court. 
“ That the teſtimony of the defendant James McAliſter and 
* Sarah his wife, was not proper in this ſuit, and ought not to 
« have been admitted without the conſent of the plaintiff; and 
that if the umpire on the proceedings mentioned, did receive 
*« and admit their depoſitions as evidence, in the matters in 
difference between the parties in this ſuit, ſubmitted to him, 
< his umpirage and award ſhould have been ſet aſide, and a tri- 
« a] by jury awarded by the County Gurt. The judgment of 
©« the Dürig Court is therefore erroneous. The judgment of 
< the County Court is alſo erroneous, in not allowing the plain- 
< tiff to prove, that the depoſitions of the ſaid James and Sarah 
M' Aliſter were admitted as evidence by the ſaid umpire, as 
<« (it is ſtated in the bill of exceptions. filed in this cauſe,) the 
J.. ę!l 
Both judgments reverſed with coſts. The cauſe ſent back 
to the ee Court, to receive ſuch proof, and for further 


” 4 
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WILSON & M*RAE ogainf KEELIN G. 
uls was an appeal from the High Court of Chancery— 


I K eeling, theplaintiff in that Court, borrowed from M*Rae . 
in April 1778, a ſum of paper money amounting to G42: 18, not 


%Y = 
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tobe repaid in lefs than twelve months thereafter, which money, 
(che anſwer ſtates,) belonged to the ward of M*Rae, being ſo 
much received by him in diſcharge of a' ſpecie debt due to the 
ward. Keeling conveyed to Wilſon as a truſtee for M Rae, 
certain property ae of mortgage, to ſecure this loan—af- 
ter the money became due, but not on the very day, Keeling 
tendered the debt in paper money, to Wilſon the truſtee, Who 
refuſed to receive it. An ejectment being brought, to reco- 
ver poſſeſſion of the mortgaged premiſes, a judgment was there- - 


upon obtained. Keeling filed his bill in the High Court of 


Chancery praying an injunction, and liberty to redeem, upon 
paying according to the ſcale of depreciatien, at the time when 
the money was lent, The anſwer ſtates, that the money was 


borrowed by Keeling, for the purpoſe of diſcharging a ſpecie 


debt, and that it was actually fo applied. 

The Chancellor being of opinion, that the debt in queſtion _ 
for money borrowed and ſecured by mortgage, might be diſ- 
charged in the ſame manner, as a debt created and ſecured 
by a pact in any other form; and that by refuſal of the money 
tendered, the right to intereſt, between the time when the 


tender was made and the time when the debt was demanded by 


McRae, was extinguiſhed, decreed a reconveyance to the plain» 
tiff upon his paying to the defendants, G 84: 11: 8, with inter⸗ 
eſt thereupon, from the time of the loan, until that of the ten- 


der, and from the iſt day of September 1784, (when a de- 


mand was made,) until payment of the principal debt, with the 


_ colts of the ſuit at law, and his coſts in defending this ſuit; but 
upon his failing to do this, the court decreed a forecloſure and 


ſale, in the uſual manner. 5 1 | 
CAMPBELL for the appellants. The appellant M*Rae, 
having gained the legal title to the mortgaged property, has 


thereby obtained an advantage, of which a Court of Chancery 


will never depriye him, without forcing the party, who 
ſeeks its aid, to retribute the other party by doing, compleat 
equity. This is an over-ruling maxim in that court. If the 
appellee ſhall be found to ſuſtain no injury, or to be deprived of 
no equitable right by paying the nominal amount of the debt in 
ipecie, what is it, that thall warrant the interpoſition of a court 
of equity, to deprive the mortgagee of the full benefit of his 


judgment at law? Keeling cannot loſe any thing, by paying 
the full amount of the loan in ſpecie, becauſe he made a ſpecie 

uſe of the money. On the other hand, M. Rae is injured, ' by 
applying the ſcale of depreciation ta the debt; becauſe the mo- 


ney 


- - ſpecie debt, 1 | 1955 t 

M<Rae is to be conſidered in this court, as ſtanding in the ſhoes 
of the perſon, to whom Keeling paid the ſum he had borrowed, 
in the ſame manner, as if that debt had actually been aſſigned to 


.. ASTE TORN. 


ney lent, tho” it conſiſted. of paper bills, was the repreſentative 
of fo much ſpecie, as it was received by him in diſcharge of 2 


him. That the parties conſidered this as a ſpecie contract, is 
eyident, from the yalue of the property mortgaged, 


But the decree js ſurely erroneous, ſo far as it ſtops the inter- 


eſt from the tender of the money, to the time of the ſubſequent 
demand, ſince the preſent caſe cannot be Jikened to that, of a 
tender made in ſpecie. In the latter caſe, the money always con- 
tinuing of the ſame value, no injury can ariſe, if it be not ten- 
dered on the day of payment. But in the caſe of paper money, 
its value was continually leſſening, and therefore it ought to 
have been tendered on the very day, as the lender, (telying on 

the punctual payment of the money,) might have made con- 
tracts, Wes bo for the immediate application of it, and might 


c 


loſe the benefit of ſuch contracts by diſappointment. 


 MAr6HALL for the appellee, was ſtopped by the court. 
Lyons. J. delivered the opinion of the court. The caſe is 
too clear to be argued. This is a downright attempt to evade 


the law, directing the mode of ſettling debts contracted in pa- 


r money, without a ſingle circumſtance to countenance it. 


In the caſe of Wily and Panky, in the General Court, it 


was determined, that the creditor who-concealed himſelf in his 
| Houſe, to evade a tender, ſhould ſuſtain the loſs by the depre- 


lation of the money, . 
PDeecree affirmed, 


8 — 
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WILLIAM PAYNE, Executar of John Payne, 


1 — | 


WILLIAM DUDLEY, Executor of Fleet. 
: h BIS was an appeal from a decree of | the High | Court of 


1 Chancery. The appellant filed his bill in that Court, 


ſtating, that his teſtator was indebted to the teſtator of the ap- 


pellee by bond, upon which a judgment had been obtained in 
the year 1766, during the lives of the parties. That the bond, 


being 
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being afterwards found by the defendant amongſt the papers ar” 


his teſtator, the defendant bad inſtituted an action upon the ſame _ 
bond, againſt the plaintiff, in a different court from that in 

which the original judgment had been obtained: that the plain. 
tif, not knowing of this judgment; was prevented from plead- 
ing it in bar, in conſequence of which, a ſecond judgment was 
rendered in the year 1789, againſt the plaintiff, The , ound 
of equity is, that the teſtator of the plaintift had, in the year 
1766, conveyed the greateſt part of his property to John Sem- 
ple, in truſt for the payment of the debt in queſtion, (amongit 
many others,) provided, the enumerated creditors would with- 
in a reaſonable time accede to, and accept of that ſecurity. 
That Fleet was one of the acceding creditors, and had been 
fully ſatisfied for the above mentioned debt out of the truſt eſtate, 
An injunction, was prayed for and granted. „ 


The defendant in his anſwer, denied any knowledge of the 


judgment in 1766, or that the debt had been ſatisfied either by 
Payne himſelt, or by Semple out of the truſt eſtate; and inſiſts, 
that the debt (for which the judgment ſought to be injoined was 
rendered} being yet due and unpaid, it ought now to be ſatisfied 
by the plaintift, whether Fleęt was, or was not an acceding cre- 
tor. | wie og tn | 
The judgment in 1766 was entered upon confeſſion z no de- 
claration or hond-was filed, and conſequently, it wasentered ge- 
nerally, without aſcertaining any preciſe ſum. ne ra io oe 
The Chancellor upon a hearing of the cauſe, diſmiſſed the 
bill, being of opinion, that the equity ſtated, was neither ad- 
mitted by the anſwer, nor ſupported by the evidence. | 
CAMPBELL for the appellant. I am aware of an objection, 
which may be urged againſt the relief ſought for by this bill; 
which is, that the defendant at law, having loſt the opportuni- 
ty of availing himſelf of a legal advantage, cannot expect the 
favor of a Court of Equity, unleſs he ſhew, that the judgment 
is an unconſcientious one. But it ſhould be obſerved, that this 
legal advantage being gained, (and that too by the ignorance of 
the appellant) he has loſt the opportunity of availing himſelf of 
the preſumption, that the firſt n pen (obtained ip long ago as 
the year 1766) bad been paid; a defence which he might ſafely 
have uſed if inſtead of improperly. inſtituting a ſecond ſuit 
upon the fame bond, a ſci. fa. had been prolecuted to re- 
vive that judgment. The preſumption ariſing from length 
of time, is much ſtronger againſt a judgment, than againſt 
3 bond; for in the firſt caſe, a ci. Ja. cannot be ſued 
| | e out 
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gut alter 7 years, but by permiſſion of the court. There 
are ſtrong circumſlances in this cauſe to ſtrengthen the pre- 
ſumption. On the day when the firſt judgment was to be con- 


feſſed, Payne executed a deed of truſt, conveying his property 


to Semple, to fecure ſuch of his creditors as ſhould accede there. 
to. That Fleet was one of the acceding creditors, appears 
from tue circumſtance of one of his ſons being found in poſſeſſi. 
on of a part of the truſt eſtate; after which it does not appear, 
that any demand of payment was made. 

Magsnelt for the appellee. The W ſtated and 
admitted by Mr. Campbell, furniſhes a compleat anſwer to all 
the objections relied upon; for it is clear, that where a man 
has neglected to avail himſelf of an advantage merely legal, 
equity will not aſſiſt bim, ſo as to defeat the juſtice of the 


caſe. Fleet by receiving part of the truſt eſtate, is not thereby 


barred from recovering the balance of his debt, if other property 
can be found, It is like the caſe of a mortg2gee, who if not fully 
ſatisfied by the ſale of the property mortgaged, yea: e to 
recover the balance from the mortgagor. 


Lyons J. in caſe of a ferecloſure, haw would it be, if there | 


were no covenant for payment of the debt. 
MARSHALL. 
with the ſecurity he has taken; but he may ele& to have the 
property fold, in which caſe, he may proceed againſt the mort- 
gagor for the balance left unſatisfied by the mortga ed property. 
As to the preſumption of payment, it was a fit fubject to 
have been relied upon at law. 
contended, that the acceding creditors are precluded from claim. 
ing fuch part of their 1 as remained unſatisfied under the 
trult. 
Phe PRESID ENT.” The vrefarnption of payment ariſing 
From :2ngth of time, beſides being defeated by the acknowledg- 


In that caſe, the mortgagee mult bg ſatisfied | 


But furely it cannot be ſeriouſly 


ments of the debtor in in T9752 id 1979, 1s ſufficiently repelled, by ' 


: conſidering the delay neceHarily incurred, whilſt thecreditor was 
waiting to fee wha { the cult eftate would produce. The cre- 
ditors are not barred, by the terms on which they acceded to the 
deed of truſt, from demanding any balance not ſatisfied under 
the truſt — nor does it even appear, that the debtor had a letter 
| of licence, which on ſuch occaſjons is generally given. 


It never was ſuppoſed, that the property of an inſolvent debt- 


or, acquired after his diſcharge, was exempted from the claims 


of his creditors, until the debts before contracted were fully ſa- 


| ti>hied, | It is his perſen 8 which is 5 projetted, 


W. 


| 


We come now to conſider, the nature and extent of the relief 


ſought for. Courts of Equity never interfere, to deprive the 


plaintift at law, of any legal advantage which he may bave 
gained, unleſs the party, ſeeking relief, will do compleat- juſ- 
tice by paying what is really due. Indeed, they have (upon 
the ſame. principle,) gone ſo far as to reſuſe their alliitance, 
in relieving againſt a judgment, obtained by fraud, 
The truſt deed furniſhes no | equitable har to the creditor, 


ſince he has waited, to know the reſult of that fund, as long as 


could have been expected. If Payne's ' executor had ſuppoſed, 
that a balance of the truſt property were {till remaining unap- 
plied, he might have made the repreſentatives of the truſtees 


parties, and called for an account. | 
Pp 72 N | | 
| | Decree affirmed. 


. 8 * W . WES . . I 
* — - 


WILLIAM M- WILLIAMS 
„ TE” 
LEWIS WILLIsS. 


ls was an action upon the caſe, brought by the aps 
| _ pellee againſt the appellant in the Diſtrict Court of Fre- 


derickſburg. The declaration contains two counts. The firlf 


ſtates; that a certain diſcourſe was had between the plaintiff and 


the defendant, concerning the renting of a piece of ground of 


the defendant's, for the. uſe of the Jecley Club, whereupon, the 
plaintiff, (called in the ſuid agreement Colonel H illis) agreed to 
rent the ſaid ground to the defendant, for the uſe of the Jockey 
Club, for the term of ſeven years, and the defendant agreed to 
pay ſor the ſame, the ſum of /, 30, a ear, the field to be en- 


cloſed. by the plaintiff, - with a good fence, and the defendant, 


in behalf of the Jockey Club, agreed to have the field reſtor- 
ed to the plaintiff at the end of the term, with the fence. in as 
good order, as when it was received, and the defendant, in 
conſideration of the plaintiffs promiſe to do every thing & c. on 
his part agreed to be done promiſed to do every ng on his part to be 
performed: avers performance on the part of the plaintiff, and lays 


the breach, in the non-payment of 2 years rent, and in not reſtor- 
ing the field encloſed as he received it. The 2d count, is an 
indebitatus aſſumpſit for the uſe and oecupation of Fu 8 
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gend, and an aſſumpfit of the defendant to pay &c. upon the 
general iſſue; the jury found a verdict for the plaintiff—at the 


trial, the plaintiff produced in evidence, an agreement in writ. 
ing, correſponding with that ſtated in the declaration, except, 


that the defendant is ſtiled in the agreement, Treaſurer of the 


Feckey Club, which deſcription 18 omitted in the declaration. 
The court, having ovet-ruled the motion of the defendant that 
this agreement ſnhould not go in evidence to the jury, —an ex. 
ception was taken to the opinion; and an appeal prayed. 
WARDEN for the appellant.— The plaintiff having declared 
upon a paral agreement, the court ought not to have permitted 
him to give in evidence, an agreement in writing. The defen- 
dat, might probably have made a different defence from what 
he did, if the caſe had been truly {tated in the declaration. He 
might have thewn that he was no longer treaſurer of the Jockey 


Club; or that the plaintiff, was himſelf a member of that 


ſociety; = | 
But if this objection can be obviated; there is a material vari- 


ance, between the written agreement offered in evidence, and 


that declared upon. The declaration does not charge the de- 


fendant as ?reaſurer, although by the agreement, he had charg- 
ed himſelf in that character. As treaſurer, it is to be preſumed 


he had ſunds in his hands, to indemnify himſelf z and he would 
therefore have been authoriſed, (if the judgment had been ren- 


dered againſt him in that capacity,) to apply thoſe funds to the 
diſcharge of it. But as the caſe now ſtands, he can neither 
make ſuch an appropriation of the funds, if he haue them, not 


- can he have recourle againft the members of the Club, if he 


have hen Ss N | 
Upon the ſubſtantial merits of the caſe; * the defendant is 


not chargeable at all. He acted as agent for a ſocie- 
ty, to whom alone, the credit can be preſumed to have been 


given. It is like the caſe of a factor, who, when acting for a 
known principal, is never confidered as being individually 


_ chargeable. 3 P. Wms. 299, 2 Str. 1168. The caſe of 


Macbeath vs Haldimand, 1 Term Rep. 192, is much like the 
preſent. Suppoſe the appellant had ceaſed to be treaſurer, be- 


fore the expiration of the ſeven years; it will not be contend- 
ed, that he could have been liable under this contract, for rents 


accruing after that time, even if he were ſo, for rents antece- 


_ dently due, But the declaration not charging him upon the 
written agreement, and in his true character, it was impoſſible 
for him to avail hiniſelf of ſuch a circumſtance, if the facts 


would have warranted it; 17 
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If theſe obſervations be correct, the plaintiff could not, reco- 
ver upon the firſt count; and if ſo, he could not go into proof, 
to enable him to ſucceed upon the ſecond Str. 648. o 
 _WasHINGTON for the appellee. The firſt point made by the 
appellant's counſel is, that. the declaration being upon a parol 
aflumpſit, the written agreement was improperly admitted as 
evidence. 5 ; ; . 5 2 oy C 73 q 
No rule of law to wartant this objection is recollected. 
VV here a deed is the foundation of the action, it ought to be de- 
clared upon; becauſe the defendant may plead nen eff. fadtum, 
and the court upon inſpection, may determine, whether the in- 
ſtrument poſſeſs the neceſfary qualities of adeed: No ſuch rea- 
ſon, and therefore no ſuch neceſſity exiſts in the caſe of an agree- 
ment, not under ſeal, It may be produced as evidence of the 
agreement ſtated in the declaration; but t᷑he plaintiff muſt prove 
the hand writing of the defendant, and muſt produce ſuch an a- 
reement as ſubſtantially ſupports the charge, as laid. Doing 
this, the defendant is expoſed to no ſort of inconvenience, be- 
cauſe the declaration gives him complete notice of the allegati- 
on, to which he muſt anſwer, and if it do not; the plaintiff muſt 
be nanſuited.” The defendant is at liberty to give in evidence, 
upon non aflitmpſit; any thing material for his defence, In an 
action upon the caſe for money lent, the plaintiff may give ih evi- 
dence a promiſſory note, 2 Str. 719. This is a very ſtrong 
caſe, and not diſtinguifhable, upon principle; from the preſent. _ 
. The fecond objection, is founded upon a ſuppoſed variance, 
between the declaration and the agreement. At is true, that in 
a ſpecial ation upon the caſe; the allegations and the proofs muſt 
agree; and fo they ſubſtantially do, in the preſent inſtance. _ 
he naming of the appellant, treaſurer of the club, in the a- 
greement, is a mere decriptio perſonæ, not affecting his reſponſi- 
bility, It is as unimportant, as if he had been ſtiled, Z/quire, 
br yeoman in the agreement, and no notice had been taken of 
the title in the declaration. | NE wen aY 
The third point is more connected with the merits of thecaſe. 
It is contended, that the appellant was not per/onally liable This is 
by nomeans a novel caſe It is no more, than the agreement of 
one man, to pay a ſum of money for a third. perſon.” The a- 
greement in queſtion, is not made with the Tockey Club, nor 
with the treaſurer of that Club, but with William MM Williams, | 


”- 
* 


for the benefit of the Jockey Club, and therefore, he makes 
himſelf perſonally reſponſible for them. | TINEA 
7 >" 
B 2 9 
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The caſe of Cullen vs the Duke of Queenſberry, Brow. Cha, 
Rep. 101, is by no means ſo ſtrong a caſe againſt the appel- 
lant, as the preſent; and yet, it was there determined, that 


the individuals who contracted for tlie benefit of a company, were 


perſonally liable. LS „ 
But at all events, we are entitled to recover upon the ſecond 


count, notwithſtanding the caſe of Weaver vs Boroughs, xr 


Str. 648, which is not Jaw at this dax. 

_ Lyons J. delivered the opinion of the court. ; 

A parol agreement reduced to writing, does not in any man- 
ner change the nature of the contract; the writing is merely e- 
vidence of the parol agreement, and being the beſt evidence, 
ought to be produced, though not ſpecially declared upon. We 
can diſcern no difference between this caſe, and that cited from 
2 Str. 719, where in an action for money lent, a promiſſory 


note was allowed to be given in evidence, to prove the charge 


laid in the declaration. 8 1 POE Pie Og 
The variance between the declaration and the agreement, in 
the former, omitting the addition of zreaſurer, is not material; 
and if it were, the defendant might have taken advantage of it, 
as well in the preſent mode of declaring, as if the written agree- 
ment had been ſpecially ſet forth. It was as unimportant to 
name the appellant, freaſurer, in the declaration, as it would 
have been, to give the appellee the title of colonel, becauſe he 
was ftiled ſo in the agreement. We cannot preſume, that a- 
ny circumſtance exiſted, to do away the reſponſibility of the ap- 
pellant, becauſe none are proved, nor even pretended. The 


perſon with whom he contracts, cannot be preſumed to give 


a credit to the members of a club, perhaps numerous, and diſ- 


perſed through different parts of the country. The agreement is 


- 


made with the appellant, and he binds himſelf perſonally to per- 


form it. He is liable therefore, whether he receives the money 
ſubſcribed by the individual members of the Club, (as in the 


caſe of Cullen vs the Duke of Queenſberry, cited at the bar) or 
not. This is not like the caſe of merchants and partners, be- 


_ cauſe, in contracts made by them, they are all jointly and ſe- 
verally bound for the whole. F 


in this, each ſubſeriber is liable only for his proportion, and 


therefore an individual, contracting with the treaſurer, knows 


nothing of the ſtate or value of the fund, which the treafurer 


does; conſequently, he carinot be ſuppoſed to go upon its cre- 


dit. 
Judgment affirmed. 
* gment KEEL 
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KEEL & ROBERTS again HERBERT, 


& © HE appellee brought an action of 3 aſſumpfit, 
for the moiety of a veſſel, fold to the appellants. Plea 


mon aſſumpſit—and non aſſumpſit within 5 years. Replication 
that the defendants did aſſume. Verdict for the plaintiff, that 


the defendants did aſſume, as declared againſt. The defendants 
filed a bill of exceptions, Having: ee what each witneſs, 
examined in the cauſe had depoſed, and that not one of them, 


eſtabliſhed an aſſumpſit within five years, This appears from 


the bill of exceptions to have been the caſe; but it does not 


ſtate, that the teſtimony therein ſet forth was the whole evi- 
| dence given in the cauſe. The court, upon the motion of the 


plaintiff's counſel, inſtructed the jury, that the evidence produc- _ 


ed by the plaintiff, was good and effectual in law to maintain 
the iſſue on his part. From this judgment, the defendants be- 


low, appealed to this court. | | 
Wic KHAM for the appellants, The jury having found a ge- 


neral verdict, - without taking notice of the ſecond plea, haye 


left the queſtion ariſing upon that plea entirely undetermined, 


and the verdict is conſequently inconcluſive. 


But I rely principally upon this. that the court exceeded the 


due exerciſe of their powers, when they undertook to decide 
upon the weight of the teſtimony given to the jury. It was 


certainly their duty, to ſee that the gvidence was proper, But 
in eſtimating its weight, the jury were excluſively the judges. 
If the defendant had demurred to the evidence, as ſtated in 
the bill of exceptions, there is no dqubt but that he muſt have 
ſucceeded. Yet this is merely formal, and ſince the bill of ex- 


_ ceptions ſtates all the evidence, the court may with, propriety 


decide, that the plaintiff, not ſupporting the iſſue on the ſecond 

plea, oyght not to have had judgment, | Ng 1 
By the Court. 1 0 . FE 
The Diſtrict Court moſt certainly did wrong, in directing 


the jury, that the evidence 2was lehnen, to maintain the iſſue. 


This was a queſtion, which belonged excluſively to the jury, 


and ought to have been left with them, without any ſuch de- 


claration, or direction, unleſs the court, (by a demurrer to the 
evidence having been filed,) had been compelled to decide up- 


But the court miſtook even | upon the point which they 


| improperly undertook to determine,. for there appears no 


proof 


r ern 


roof whatever, of the purchaſe * the ſloop, by the appellants. 


he bill of exceptions, ſtates an offer of C1 100 by the appel 
er demand by the appellee of ¶ 1200 but no agreement as 


to the price. There is no proof « of any contract, but luch as # | 


| derived from the appellee himſelf. ' 
"The fone ment ry be reverſed, and a new trial awarded. 
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JOHN HAWKINS's Executors, 
| againſt 
NELSON BERKLEY. 


THIS was an action of debt, brought by the ſes 3 in the 
| County Court, upon a bond, given by the teſtator of the 
appellant, with condition, that the ſaid John Hawkins, would 


faithful collect on commiſſion, certain debts due to the appel- 
lee by bonds, (as by liſt annexed,) and would pay the amount ſo 


collected, and return'an account of his collection, and alſo ſur- 
render up all bonds not fully paid, when required; (except ſuch 


as might be lodged with clerks, or with lawyers, to bring ſuit 
on,) the obligor agreeing, to perform the duty of a collector, 
and in all things relative to the buſineſs, to act for the benefit 


of the obligee, to the beft of his ſkill.” The defendant pleaded, 
that he had performed the conditions of the ſaid bond. To this 
the plaintiff replied, proteſting that the defendant had not per- 
formed the conditions of the ſaid bond, and aſſigned as a breach, 
that the ſaid Hawkins, did not well and truly collect the ſeveral 
ſums of money, due on the bonds contained in the liſt, to the 
ſaid writing obligatory annexed, nor uſe his beſt endeavors to 
collect the fame without delay; but that he omitted, to make 
timely application for thoſe debts, and negletied to bring ſuits for 


ther recovery, tho? often requeſted fo to do, as allo to render an 


account of his collection; but that on the contrary, he refuſed 
to account, or. to pay the whole of the monies collected at any 
one period, and at all times, retained a conſiderable part there- 
of, as well as of the bonds, &c, to this the defendant rejoined 
rome 


being a alſo ſet aide, the j jury upon the third trial, found for the 
55 plantif | 


The jury found a verdict Af favor of the plaintiff, 
or ( 5, which was ſet aſide by the court, and a new trial award- 
ed. The ſecond verdict was in favor of the defendant, which 
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aintiff, C914 in damages. The 88 then moved for 2 
new trial, Which was over-ruled. The judgment was affirm 
upon An, appeal to the Diſtrict Court of Richmond, where 5 

ment was entered for the damages and colts of that court, to be le- 
vied of the goods &c. of the teſtator, in the hands of the exec 
trix, if ſo much ſhe had, if not, then of her own als ta goods, 
From this Judgment the executrix appealed. . 

MaR$SHALL for the appellant. —The objection relied. upon 
in the Diſtrict Court went principally to the number of new 
trials awarded by the County Court, but I do not conſider. that 
35 a point which can be inſiſted upon. 5 
I ſhall confine myſelf to the var lance, between the 
breaches affigned, and the condition of the bond ugon which | 
the ſuit is founded; and if it thould be conſidered as material by 
the court, it will of courſe be fatal to the judgment. The rule 
of law is well eftabliſhed, that if any one of the breaches aſſign- 
ed, be for the non- performance of a duty, which the obligor 
bath Rot undertaken to execute, and general damages are aſleſſ- 
ed, the verdict is bad. One of the breaches in this 
replication i is, that the teſtator did not bring ſuits upon the bonds 
put into hig hands, ana there is no part of the condition of his 
obligation, which impoſes this as a duty upon him. If I am 
ſight in this objection, the Judgment of the County Court muſt 
be reverſed, 

The next error, which I think the record exhibits, is in the 
judgment of the Di/ftrif Court. The executrix is condemned, 
;0 pay the damages out of her own Hate, in caſe of a deficiency 
of aflets. 1 do not recollect: any precedent of this cqurt upon 
the point, and therefore, if I am not precluded by any ſuch 
from making the objection, I ſhall contend upon principle, .as 
well as upon the act of aſſembly, that the damages ought not in 
any event, te be paid by the executrix. Not thing could be 
more unjuſt, and e than to puniſh an executor, for 
bis endeayours to preſerve his teſtator's cllate, from the effects 
of a judgment, which he may ſuppoſe to be erroneous. | 

It would ſeem, to be a duty impoſed upon him, from the 


very nature of his office. He would, (] 1 conceive,) be highly | : | 


jeprehenfible,” were he to ſubmit to a deciſion, (perhaps ruinous 
to creditors and legatees,) in his opinion erronedus. | 
The damages upon reverſal, are given in lieu of all damages, 
or intereſt, which makes them a part of the debt due from "the = 
eſtate, and ſhould therefore be < Giargeale _ the ſame fundy | 
% the principal, ; 
RoxoLn 
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Ronor> for the appellee.— I admit the law upon the firft 
point, to be as Mr. Marſhall ftates it; but I deny the applica. 
on of it to the preſent caſe. By the condition of this bond, 
Hawkins undertakes to uſe his beſt endeavours to collect the debts, 
and if coercive meaſures were neceſſary for that end, he was 
bound to make uſe'of them, It was an eflential part of his du. 
ty, which he was as much hound to perform, as he was to de. 
mand payment of the debts, So that the breach, tho' not aſſign. 
ed in the very words of the condition, is in ſtrict conformity 
with the meaning and ſpirit of it, my ea 3 
As to the ſecond objection, if it were to prevail upon the 
ground of hardſhip, it might go a great deal farther than Mr, 
arſhall expects; for it certainly is not more unjuſt, that the 
executor, ſhould out of his own pocket, ſatisfy the damage oc- 
caſioned by his own act, where his teſtator's eſtate is inſuffici. 
ent, than in caſes, where he is charged for à falſe, or perhaps 
unſkilfully drawn plea. 5 1 
MARSHALL in reply. T. 
ſuits indiſcriminately, and thereby, to ſubject his principal to 
the poſſible payment of coſts, muſt depend upon the ſpecial au- 
 thority given him. A collector, may certainly be cloathel 
with ſuch powers —or a man may collect, and yet not pol. 
ſeſs them. If they are meant to be dele ated, it is eaſy to ex- 
preſs ſuch intention, and words-of e cannot be neceſſz- 
ry. The agreement of the obligor, to return all bonds not in 
ſuit, proves nothing againſt me, becauſe Berkley might chuſe 
to direct the inſtitution of ſuits himſelf. 5 
LVYONSò, J. delivered the opinion of the court, 5 
The yariance between the condition of the bond and the breach 
aſſigned is not material. Agreements are always to be conſtrued, 
according to the evident intent of the parties, appearing from the 
deed itſelf, without a rigid adherence to the letter. This rule 


is laid down in the caſe of Freſhwater vs. Eaton. Str. 49, and 


is certainly a correct one. It is plain, that the intention in this 
caſe, was to veſt in the collector a power to bring ſuits, and 
that the exerciſe of ſuch a power, was neceſſarily involved in 
the undertaking on his part. . 5 

The caſe of Bache and others againſt Proctor Dougl. 382, v 
ſtronger than the preſent, The condition of the bond was, to 
render a fair, juſt, and perfect account in yriting, ofall ſums receiy- 
ed. It was determined, that the obligor was guilty of a breach 
of the condition, by neglecting to pay over ſuch ſums. Beſides, 
the objection in this 8255 comes after a yerdict, The . 


The right of a collector, to inſtitute 
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if he had conſidered the variance as material, might have de- 
RE 

HOOE & HARRISON & others 
rf EC 
GEORGE MASON. 


AHIS was an action upon the eaſe, upon an indebitatus aſſump- 
fit, and quantum meruit brought in the Diſtrict Court of 


Dumfries, by the appellants, owners and maſters of the ſhip 


General Waſhington for freight and primage Upon the plea 
of non afſumpſit, the jury found a ſpecial verdiQ, in ſubſtance 
25 follows: That on the gift of Auguit 1780, the defendant 
ſhipped at Amſterdam, on board of the General Waſhington, 
a letter of marque, bound for Alexandria, in Virginia, and 
owned by the plaintiffs, two parcels of goods, and paid the 
freight and primage on the ſmall parcel, before the ſhip ſailed, 
That the captain ſigned two bills of lading, binding himſelf 
to deliver the goods to the defendant, or to his aſſigns, at Alex- 
andria, the danger of the ſeas only excepted; the defendant, 
paying, 124 per cent freight, upon the nett proceeds, upon 
their delivery at Alexandria, and the captain's primage, at the 
nate of five per cent. „ PEW Ys 


That the ſhip was a merchantman employed in tranſport- | 


ing goods for hire, provided with a letter of marque and that 
by the ſhips articles, the captain was not to cruiſe or ſail out 


of his way after the enemy, for the purpoſe of making prizes 


or in purſuit of an enemy. : 


That the captain, on his voyage, did change his courſe 


two or three points, and gave chaſe to a ſhip and brigantine be- 
bnging to the enemy, for three or four hours. That the 
ſhip was ſuppoſed to mount, 12, or 14, nine pound ca- 
ronade guns, and the brig, 8 or ten four pounders; that the 


General Waſhington, mounted two nine pounders, and 16 


double fortified ſix pounders. „„ 
That the Gen. Waſhington, out ſailed the ſhip and brig; the two 
latter, after the action began, acting upon the defenſive & offenſive. 


That the attack was begun by the captain of the General Waſh- 


ington, 
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ington; who aſter 2 lag engagement had r made pries of 
the enemy, and would probably havedone fo, if he had not been 
too much diſabled to purſue. 
That the captain, was then gv to ſtop fe or aan Cays 
to refit, and altered his courſe to Dartmouth, in New. Eng- 
land, a good harbor; for ſhips of the burthen of "the ee 
Walhington. T fat the diſabled ſituation of the ſhip; was pro. 
duced by the action, and rendered it prudent i in the captain to 
put into this port. 
That the goods were all landed; and ſtored at Dartmouth, 
and that it was neceſſary to unload, in order to refit,—which 
being accompliſhed, the ſhip was fitted for a privateer, and 
failed in about four months atter her firſt arrival, Ind Was 
taken: 

That the gefendant wiote to colonel Henly of Boſton, a let. 
tet dated the 22d of November, 1780, informing him, tha 
he had goods on board this ſhip, which were intended for his 
ewn uſe; and not for ſale, and requeſting him, in caſe the ſhip 
ſhould not be directed to Virginia, or the managers ſfould not 
bring part of the goods hither, to have all his goods ſtored, and 
forwarded by the firſt good veſſel, to Potomack, or if none of. 
fered, then to fend them to Philadelphia, or Baltimore: if the 
managers ſent any part of the cargo to Virginia, then his goods 
Were to come by that cofiveyance. _ 

That in conſequence' of this letter; the agent for the e owners, 
delivered the deſendant's goods | td col. Hen y that they were 
imported for the defendant's own uſe,” and not for ſale— I hat 
com Dartmoiith, there was no opportunity to ſhip them to 
Virginie. Phat they were removed from thence to Boſton, 
from whence they were ſent to Rappihanock river in Vi irginia 
and from thence; by a circtiitous land and water N to 
the defendant. 
TLuhat as ſoon as the arrival of tie ſhip at Dartmouth was 
known, the plaintiffs ſent on an agent, to fit her out as apri- 
vateery and to ſell their own goods; which being made known 
to the defendant, produced the above letter. 
That it was frequently practiſed by merchants; during the 
late war, to receive and fel! their goods, and to pay freight f for 
them, tho? landed at other ports, than the port of delivery. 
If upon the whole, the plaintiffs: be entitled to full freight 
they find for them q: 3: 4 if to freight pro rata, then they 


find £ 20—if the law be fo The defendant,” chen 28272 find fel 
him: | 


VU pon 
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Upon this verdict, the Diftrict Court gave judgment for the 
defendant, from which the plaintift appealed. 

LEE for the appellants, I ſhall put out of the caſe, the arti- 
cles of agreement, entered into between the appellants and the 
captain, which, tho? operating in our fayor, are improperly 
brought into view, inaſmuch as the defendant being no party 


to that agreement, they ought not in any manner to be affected 


by it. 


Freight, is a compenſation for the carriage of goods, and is 
deſerved, in proportion to the trouble. The appellee, theres 
fore, ought unqueſtionably to Pay for the carriage to Dart- 
mouth; and if the non- delivery of the goods at the port of def. 
tination ſhould be found to have been cauſed by himſelf, he 


will be anſwerable for full freight. I admit, that from the terms 


of ſuch engagements as the preſent, if the goods be not deliver- 
ed at the port of deftination, in conſequence of a voluntary and 
faulty departure of the captain, he is notentitled to claim any 
part of the freight, This will lead to an enquiry, into the 
conduct of the captain of the General Waſhington. It is found, 
that he went out of his courſe, a few points, for the purpoſe of 
attacking, and this, I contend, he was juſtifiable in doing. A 
letter of marque, is not obliged to act upon the defenſive. She 


may chace, hay attack, may even go a few points out of her 


courfe to do this; but ſhe cannot cruiſe, Park on /nſu. 341 
Deugl, Rep. 510. Thus far then the captain acted properly. 

His next ſtep, was to put into Dartmouth, and this is found 
by the jury, to have been dictated by prudence, Being there, 
the owners were entirely at liberty, either to refit, and com- 
pleat the voyage, or to tranſport the goods to Alexandria in ſome 
other veſſel. Tt is a right, of which the freighters cannot de- 
prive the owners. Although the General Waſhington was 


not intended to bring the goods to Alexandria, yet, the owners 


might have ſent them in ſome other ſhip, and in fact they did 
ſo with reſpe& to a part of the cargo, belonging to other per- 
ſons. The defendant's might have been alſo ſent, if his agent 
had not taken the. 7 Sell | 
He ought not therefore, to avail himſelf of this act of his 
own, to deprive the owners of full freight. 

MARSHALL for the appellee. I admit, that freight is a 
compenſation for the carriage of goods, from one place to ano- 
ther. It is bottomed upon ſome contract, either written, or pa- 


rol, and by the mercantile law it is conſidered, as being nei- 


ther due nor demandable, until the ſervice is performed. The pers 
—— 2 formance 
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formance of the ſervice, then, mult be firſt eſtabliſhed, 1 
the reward can be claimed, and in ſtrictneſs, it cannot be de- 
manded, if from any cauſe whatever, the goods are not carri- 
ed to the port of delivery agreed upon. I muſt admit that 
in ſome inſtances, the compleat fulfillment of the contract may 
be diſpenſed with; and yet, freight pro rata allowed. But 25 
this is merely a matter of excuſe, it muſt be proved by the 


owners, and muſt appear to be ſuch an one, as fixes the blame 


upon them, or upon the captain. In this caſe, the conduct of the 
captain is attempted tobe juſtified, and authorities for that purpoſe 
are relied upon. But it iseaſy to diſcern, that the caſes cited by 
Mr. Lee, do not apply. They relate merely to diſputes be- 


tween the aſſurer, and aſſured, and not to the ſubject of freight, 


which involves quite different conſiderations. 


One party agrees to inſure, provided the other conforms to 


certain rules, well eſtabliſhed and known by both, and which 

are therefore calculated upon, in eſtimating the rate of hazard. 
If the captain be not permitted to cruize, or to act offenſive- 

ly, the riſk is the leſs, and of courſe, the premium diminiſhed, 


A deviation therefore, avoids the policy, and the cafes cited, 


define what is ſuch a deviation, as to produce this. effect, 


But the freighter, knowing that the ſhip is by contract, (as in 


this caſe,) prohibited from chaſing, and that his property is on 
that account, more ſafe in her than in another veſſel, is induced 
to give her a preference.—A violation of this contract, is 2 
plain fraud upon him, and conſequently, deprives the owners 
of an excule, for not ftrictly complying with their engagement, 
Were it otherwiſe, the captain would be thereby induced, to 
chace every veſſel, of which there was a chance of making a 
prize, and thus, not only prolong the voyage, but endanger 
the cargo. Though the defendant was no party to that agree- 
ment, yet as it is natural that his enquiries would go. to every 
circumſtance relating to the riſk, it is to be preſumed, that 
it was known to him. 


As to the letter written by the pulſes; to col. Healy, it ap- 


pears to be very much miſunderſtood by the counſel who rely 
upon it. It is in the alternative; if the Waſhington ſhould not 
bring the goods, or if the owners ſhould not chuſe to ſend them 
in ſome other veſſel, then, and not otherwiſe, his agent is di- 
rected to take poſſeſſion of them. As. it is not preſumable, that 
the owners would have delivered the goods to Henly, without 
an order from the appellee, it is plain, that this letter was ſhewn 


to their agent. The goods being delivered, amounts to a decla- 


ration, on the part of the owner, that the Waſt-ngton was not 
| intended 
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intended to come to Alexandria, and that they did not mean to 
ſend the goods, in ſome other veſſel. A different determination, 
afterwards formed, and executed, could not juſtify their prior 
conduct, Upon the whole, I think it clear, that the conduct 
of the captain in the firſt inſtance, and of the owners in the ſe- 
cond, was ſuch, as to deſtroy all claim to freight, either upon 


principles of juſtice, or of law, 


LEE in reply—I willingly conſent, that the agreement, be- 
tween the owners and the captain, ſhould be conſidered as part 
of the caſe. The ſecond article of it, directs the mode of arm- 
ing, and ſtipulates for a reward, to the mariner fir/t diſcovering 
an enemy, Which proves, that it was intended to chace, and to 
act offenſively. Nor is it difficult, to reconcile this with the 
firſt clauſe, which was evidently meant to prohibit the captain 
from committing a deviation, which we find, from the caſes 
cited, to mean cruizing and not going a ſew points out of the 
courſe to chage. In fact, it was intended to wg what would 
otherwiſe have been underſtood. 

THE PRESIDENT. delivered the opinon of the court. 

The deviation, and putting into Dartmouth, being found by 


the jury, to have been prudent and unavoidable, in conſequence 
ol the action, no objection againſt the payment of freight, can 


on that account be made, if the conduct of the captain, in at- 
tacking the enemy, were juſtiſiable. The general principle of 
law, that a merchantman, having letters of marque, may chace 
an enemy in fight, but cannot cruixe out of her courſe to look 
for one, is well eſtabliſhed, and ſeems not to have been contro- 


vyerted at the bar. This is ſurely a very reaſonable diſtinction; 


for ſince commerce is the principal object of ſuch a veſſel, it 
would be improper, that ſhe ſhould loſe fight of this, and go in 
ſearch of prizes. On the other hand, as letters af marque are 
obtained at ſome expence, a veſſel 'would have them to little 
purpoſe, if ſhe could never act but on the defenſive, and could 
not, whilſt purſuing her great and primary object, embrace a 


; probable chance of making prizes, ſo as to procure a reimburſe- 


ment. But to this, two objections are made by the counſel 
for the appellee.—1ſt, That the doctrine, tho' applicable ta. 
caſes of inſurances, is not {6, to thoſe, where the queſtion is 
about freight. The court cannot diſcern any diſtinction between 
them; for if the inſurer be ſuppoſed to know the principles and 


rules of inſurance, and to calculate the rates of hazard accord- 
ingly, * is not the freighter to be preſumed equanly well 
informed? | pu 
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The d gegen is, that the captain was reſtrained b 

the articles, from giving chace. But upon a view of thoſe ar- 
ticles, it is evident, that the parties well underſtood the diſtinc- 
tion between cruizing, and chaſing an enemy in, or near the 
courſe, the former of which is alone intended to be prohibited, 
We are therefore of opinion, that the conduct of the captain, 
has not depri ved the owners of their claim to freight. We are 


equally clear, that the claim cannot go beyond a freight pro 
The letter of the appellee, did not prevent, or in the 


vala. 
moſt diſtant manner, intend to prevent the owners, from ſend- 
ing the goods to the port of delivery; on the contrary, he ap- 
pears to have preferred their doing ſo, and only requeſted the 

Interference of his friend, in caſe they ſhould not take that ſtep. 
The delivery of the goods to col. Henley, was evidence enough, 
that the owners had no intention of ſending them, and that they 
had abandoned their claim to full freight. 

Judgment 2885 and entered for £ 20, 


HOOE & HARRISON, 
againſt | 
THOMAS PIERCE, Admr. of Thos. Pierce. 


HIS was an (fon of dai for a negro, calle Jack Ro- 
binſon, alias Taliver, inſtituted by the appellants, and 
determined in the Diſtrict Court of Suffolk. The jury found 
a verdi& for the plaintiff, if the law, upon the facts agreed to be 
ſlated, be for him, if net, then for the defendant. * Before theſe 
facts were agreed, Thomas Pierce the defendant died, and a ſei, 


Fa. iſſued againſt the appellee, his adminiſtrator, to ſhew cauſe, 


why the faid facts ſhould not be agreed, and the matter of Jaw 
thereupon argued. © The appellee appeared, and the parties 
8 agreed the following caſe, *! 

That on the 
veſſel, was taken on the high ſeas by the General Waſhington, 
an American veſſel, belonging to citizens of the United States. 

hat the ſlave in the declaration mentioned, was on board the 
Biſhop at the time of her capture, and bras then known on 
board by the name of Fack Robinſon. 
go, together with the flave, was brought into Virginia, and 


condemned as lawful prize, and . under the 3 


tw 


day of July 1779, the Biſhop, an enemie's 


That the veſſel and car- 


hb, 
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of the court, by the plaintitfs. That the ſlave in queſtion, was 
once the property of the teſtator of the defendant, known by 
the name of Taliver, and ſo continued, until the year 1777) 
when he ran off from his maſter, and got on board a Britiſh 
veſſel. That the flave, Zack Robinſon, was taken from the 
poſſeſſion of the plaintiff in September 1783, by the defendant, 
in purſuance of a warrant, granted according to an act of the 
General Afﬀembly paſſed in 1782, * entitled, An act for the 
recovery of flaves, horſes and other property, loſt during the 
war,” and that he ſtill detains him. Ee 

If the court ſhall be of opinion, that by the fale of the ſlave 
under the ſentence aforeſaid; the defendant loſt his property 
therein, then judgment to be entered for the plaintiff, other- 
wie for the defendant. | | 

The Diſtrict Court gave judgment for the defendant, from 
which the plaintiff appealed. _ | . 9 

Let for the appellants. The only difficulty on the part of 
the appellants, is created by the ſpecial concluſion of the jury, 


which would ſeem to confine our title, to the purchaſe made 


under the ſentence of a court, in a ſuit, to which Pierce was no 
party. And yet, hard as it may at firſt appear, that the rights 
of third perſons ſhould be affected by judgments, as to them, 
er parte; yet, it is better, that a private injury like this ſhould 
be ſuſtained, than à public inconvenience produced, by diſcous 
razing perſons from purchaſing under the judgments of courts 
having competent juriſdiction: a conſequence to be certainly ex- 
pected, if the title of the purchaſer could afterwards be queſti- 
JGG e 
The appellants claim a right to the flave in queſtion, under 
the acts of congreſs, paſſed in 1975, and 1776, making flaves, 
the ſubjects of lawful prizaeeee. 1 
WICKHAM for the appellee. It appears from the facts a- 
greed in the cauſe, that the enemy did not acquire the flave in 
diſpute, by plunder, in which caſe only, the property, by the 
law of nations, is changed. On the contrary, it is agreed, that 
the teſtator's right was not diveſted by any act of his own. = 
But, if the ſlave had actually been ſeized by the enemy, in 
action, the recapture would revelt the property in the original 
owner, by the right of poſtliminium, which extends to all 
Kinds of property taken in war, except moveables; and theſe, 
| 1 5 | i | 7004 
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on account of the uncertainty in identifying them, are never reſ. 


tored. It is true, that ſlaves are not mentioned in any modern 
cates, becauſe they are a property, unknown in the greateſt 
part of Europe. But Vattel ſtates, that amongſt the ancients 
the right of poſtliminium extended to them. However, a dif- 
cuſñon of this point is rendered unneceſlary, by the ſpecial con- 
cluſion of the verdict I ſhall proceed then to conſider the title 
of the appellants, as derived under the ſentence and fate. 
There is no principle more clear than this, that in Courts of 


Common Law and Equity, thoſe only can be affected by their 


judgments or decrees, who are parties to the ſuit, or thoſe who 
claim under them. I acknowledge, that the ſentence of a court 
of admiralty is binding upon all perſons, who are in poſſeſſion 
of the property, or who claim under thoſe who are; becauſe, 
the parties intereſted are not known, and conſequently not nam- 
ed, But in this caſe, Pierce was neither in poſſeſſion himſelf, 


nor did he claim under any perſon who was: his title was ad- 


yerſe to that, claimed by the enemy and the captors, 

If there be a decree for the ſale of mortgaged property, it 
was never contended, that the rights of third perſons, not par- 
ties to the ſuit, could be thereby affected, 

247 fall not acknowledge the authority of the reſolutions of 
C:nzreſs, which have been read, becauſe, that body were cloath- 
ed with no powers to legiſlate for the reſpective ſtates; but if 
they were, theſe reſolutions, being no more than private regu- 


lzations, and not being found, cannot be noticed by the court. 


I will beg leave to ſubmit to the conſideration of the court, 


another point, which tho' not connected with the merits of the 


cauſe, is certainly very important. The ſuit was abated by 
the death of Pierce, and ought to have been ſo entered. Deti- 
nue will not lie againſt an executor, for a converſion, or in 
conſequence of a detainer by the teſtator, nor unlets the proper- 
ty afterwards come into the poſſeſſion of the executor. The 
judgment is for the ſlave, if to be had, if not, the value. Now 
the executor cannot perform one of the alternatives, if he never 
had poſſeſſion of the property. Bro. Ab. 227 — Coop. Rep. 371, 
in which it was determined, that the action would not lie 2. 
gainſt the executor, for a finding and converſion by the teſtator. 

The jury therefore, ſhould either have found, or the parties 
have agreed 2 detainer by the appellee. It may perhaps be con- 
tended, that the act of 22 Geo. II, C. 5, § 5, which declares, 
that the death of either party between verdict and judgment, 


ſhall not abate the ſuit, furniſhes an anſwer to this point. But 


that 
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that law muſt mean, a perfect verdict, and not ſuch an one, as 
might be ſet aſide, and a venire de novo awarded, or which ei- 
ther party, by refuſing to agree the facts, muſt 188 ineffectu- 
al. Neither can I admit, that the appearance of the executor, 
and his actually agreeing the facts, will alter the caſe; becauſe, 
he only did, what the writ of cz. _- commanded hima=beſides, 
this agreement can extend no far 
ſelves, and cannot cure the errors) beſore committed. 

Lak in reply. The act of Aſſembly which Mr. Wickham 
has read, ſeems to apply ſtrictly to this cate, becauſe, it ſpeaks 
of 50 generally, without diſtinguiſhing | between perfect and 
impertect verdicts. But if this were an imperiect verdict, the 
court, upon the trial of the /cz, fa. would direct a new til, 
and not an abatement. The intention of the law Was, to pre- 


vent the operation of the act of limitations. 


THE PRESIDENT delivered the opinion of the court. 

The firit queſtion to be conſidered is, whether the iuit ought 
to have abated, by the death of the original defendant. 

The act of Aſſembly declares, that the death of cither party 
between verdict and judgment, ſhall not abate the uit, but that 
. Sari ſhall be entered, as if both parties were living 

It is contended; that this.j is no verdict, and therefors, not 
provided for by the law. It is true, that WN muſt be certain in 
themſelves, or ſuch as may be made Wo, by reierence to wat 
which is certain. 

It is common for them to refer to records or to other papers 
equally certain. On a demurrer to evidence, a conditional ver- 
dic, dependent upon the opinion of the court as to the demur- 
ter, is common and proper. So a verdict, to depend upon the 
opinion of the court, on a caſe ſtated on the record, is an uſual and 
legal proceeding. Caſes agreed, are ſometimes ſubſtituted in 
the room of ſpecial verdicts. But it is very novel, to find both 
in the ſome record, and connected together. Even this might 


have been unexceptionable, if the verdict had referred to a ſtate. 


of facts before agreed to. But to ſupply the uncertainty of a ver- 


dict, by referring to that, which, to far from being certain, did 


net exiſt for five years afterwards, cannot poſſibly be right. 
Suppoſe the parties had refuſed to agree a caſe; or had in reality 
diſagreed about the facts: this might well have happened, and 
what could have been done. The court could not coerce them 
to agree upon a caſe, nor could any thing be ſubſtituted in its 
room. 

We can find no caſes determined in England, upon the ſtatuts 
of the 8 and 9 V ill. 3, C. 11, (from which our law was copied,) 
like to the preſent. | Upon 


her, than to the facts them- 
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Upon principle, we have no doubt, but that the adminiſtra. 

tor was not bound to cure the uncertainty in the verdict, by a, 
greeing to a ſtate of facts, of which he might be totally igno. : 
rant, becauſe his inteſtate having more knowledge of them had | 
conſented to do ſo.— That he might therefore have abated the 

ſuit, if he had choſen it, is clear. But he certainly might wave 
this advantage, and prefer a trial upon the merits. Fhis he L 
has done, by agreeing to a ſtate of facts. But then, the cauſe ; 
muſt reit upon the agreed caſe, independent of the verdict, 
8 
ſt 
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Upon the merits, there is not much difficulty. The condem. 
nation in the court of admiralty, could not bind the inteſtate, 


— es oe 


* . IR 
g — <I——_— 


who was no party to the ſuit. If the ſentence of a foreign court 
of admiralty bad condemned this ſtave, as a prize to the Britiſh, f 
we ſhould have regarded it, though Pierce had been no party; _ 


becauſe it would not have been in his power to have become a 
party. So, if in this caſe, Pierce had put in his claim, and it 
had been decided againſt him, that deciſion, whilſt unreverſed, 
would have bound this, and all other courts. But the flave in 
queſtion, was libelted; and condemned, by the name of Jack 
Robinſon; inſtead of that, by which he was always called; and 
therefore Pierce could not be preſumed to have had notice, that 
his Jjatereſt was involved in the ſuit, ſo as to enable him to 
aſſert his right. On. „„ N 
The firſt reſolution of Congreſs, which paſſed on the 25th of 
Noventber 1775, authoriſes veſſels commiſſioned by that body, 
| to capture and make prizes of all armed veſſels, belonging to 
{4 the enemy, employed in the war, and 6f all tranſports carrying 
1 troops, warlike, or naval ſtores, or proviſions, and directs the 
diſtribution of the pri res. | | 
The next reſolution which paſſed on the 43d of March 1776, 
extends the right of capture to all veſfels, and to all goods, 
un wares and merchandize, belonging to any inhabitant of Great 
9 Britain: but ſlaves are not mentioned. Whether they ſhould 
be conſidered as goods &c. within the meaning of this reſolution, 
or whether they are to be claſſed with lands, or ſhips and car- 
goes, ſo as by the rules of poſtliminium, to require the ſentence 
of a Court of Admiralty to change the property, or whether 
they are to be conſidered in the light of moveables, and the pro- 
perty in them changed by capture, without condemnation, are 
queſtions, which the court think unneceſſary to conſider, fince 
it is not ſtated, that the ſlave belonged to an inhabitant of Great 
Britain, ſo as to bring the caſe within the reſolution of Congrelſs 


neither is it ſtated, that he was taken in war by the enemy, and 
| recaptured, 
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recaptured, ſo as to bting it within the exception in the act of 


Aſſembly paſſed in 1782. It appears, that he was the property 


of Pierce; and being ſuch, ran oft, and was found on board an 
enemies veſſel, where no perſon claimed a right to him. 


* 


The ſale therefore, in the preſent inſtance, could not diveſt 
the right of the original proprietor, however inconvenient this 
doctrine might prove to purchaſers - for though equitable rights 
may, in favor of fair bona fide purchaſers, for valuable conſider- 
ation, and without notice, be loſt by a ſale, legal rights never 


can, unleſs there be fraud, as in the caſe of a prior mortgagee 
ſtanding by, whilſt another is throwing away his, money by 


urchaſing the mortgaged premiſſes, without giving notice f 

is prior 1ncumbrance—in caſes of legal rights, the principle of 

cavea? emptor properly applies. | 
| 8 Judgment affirmed. 
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THWEAT & HINTON, 
| againſt 
ADAM FINCH. 


| UNCH brought an action upon the caſe, in the Diſtrict 
Court of Peterſburg, againſt Thweat and Hinton as 


a 


inſpectors at Robert Bolling's warehouſe, The declaration 
ſtates, that the defendants, having inſpected and paſſed three 
hogſheads of tobacco, the property of the plaintiff, they refuſed 
to deliver him the uſual notes, or receipts for them, as by law, 
and the duty of their office, they were bound to do; but had 
delivered the notes, and the tobacco to other perſons, having 
no authority from the plaintiff, to receive the ſame, contrary 
to law, and the duties of their office, Plea, not guilty. 
Verdict and judgment for the plaintiff, from which the defen- 
dants appealed. „„ | 

The defendants filed a bill of exceptions, at the trial, ſtating, 
that the-plaintiff gave in evidence that John Finch, by direc- 
tion of the plaintiff, applied to the defendants in the year 1784 
for the tobacco in queſtion. That the defendants ſhewed him 


the warehouſe books, by which it appeared, that the defen- 


dants had received, and inſpected the three hogſheads of tobac- 


% rt 


co in the declaration mentioned, as the property of the plaintiF, 
and that the fame had been ſhipped; the defendants alledging, 
that they had iſfued notes for it, in obedience to a written or- 
der to do fo in the name of the plaintiff, which they ſhewed to 
John Finch, who is certain, it was not the hand writing of the 
plaintiff, of which he informed the defendants. 

That the.plaintiff, afterwards gave a written order, dire: 
ing the inſpectors to deliver the notes for the tobacco, to the 
faid John Finch, who preſented the ſame, and demanded the 
notes, but the defendants refuſed to deliver the notes, or tobac- 
co, for the reaſons before given; but that no proof was made 
of a perſonal demand, by the plaintifF himſelf. The defendants 
alledging, that the evidence was not ſufñcient to maintain the 
pus on the part of the plaintiff, moved for a nonſuit, whic 


as Over-ruled:; 


CA for the appellants. The firſt objectie on which is to 


be made to this judgment, reſpects the imperfections of the de- 
claration. Though it ſtates that the deſendants were inſpectors 
at Bolling's warchouſe, it does not charge them to be public in- 
ſpeckors of a warehouſe eſtabliſed by Jaw, and unleſs this were 
the caſe, this action could not be ſuſtained, Robert Bolling, 
might have owned a private warehoute, and the appellants might 
have been inſpectors at it, for any thing that this court can 
judicially know. The contrary is not to be preſumed.— The 
appellants, could not with propriety, traverſe this material tact, 
as it was not charged i in the el on, 

The declaration is allo liable to objection, on account of its 
being double, and thereby forbidding an iſſue upon a fingle 


point, or at leaſt tending to produce confuſion in the trial, and 


to conceal from the defendants view the point intended to be con- 
troverted. It charges, 1ſt, A refuſal to deliver the notes to the 
plaintiff; and 2dly, a delivery of them to a third perſon, un- 
authorized to receive them. If the plaintiff may bring two diſ- 
tinct charges into diſcuſſion, in one court, he may multiply 


them without end. 
As to the bill of exceptions, 1 think it ſhews that be on 


lee ought not to have recovered upon the evidence produced by 


bim. It appears, that no demand was made by the appellee him- 
ſelf, and the act of Aſſembly does not authoriſe inſpectors to de- 
liver the notes to the arder of the owner, but to the owner him- 

ſelf. If the appellants were chargeable in this caſe, it would 
place inſpectors in this dangerous. dilemma: if they deliver the 


OY to the og order of a perſon, whoſe hand writing 
EY 


"OS If, os an” 


mall has ſtated. 


will. 
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they never FLEE they ſubject themſelves to an action, and to a 
Py alſo: if they do not deliver it, and the order ſhould be 

wine, they will ſtill be liable to an action. The law, aus 
123 105 the delivery of the notes, to the perſon who brings the 


tobacco, and from any thing appear ing in this record, the notes, 


might have been delivered to the overſeer of the appellee. £ 
Mas SHALL for the appellee, What weight there might be 
in the objections to the declaration, if they had been made at a 
proper time, it is unneceſſary now to decide, becauſe, after a 
general verdict, the court will preſume, that thoſe things were 


proved to the 1 jury, without which, they ought not to have 


found as they have done. The court, after verdict, will not, 
for the purpoſe of deſtroying it, hunt after objections, or en- 
quire. whether there might not be à poſſible caſe, in which 
this action would not lie. It is notorious, that there are no 
priyate warchouſes for the inſpection of LODACCOs, in this coun- 
try. The declaration, purſues the words of the law. The act 
of Aſſembly, which eſtabliſhes tobacco warehouſes, is 2 public 
one, and the court will therefore take notice, that Boling's 

warehouſe is one, created by this law. But there may be. 
enough collected from the declaration, to defeat this objection 


for it charges, that the de fendants refuſed to deliver the uſual 


notes, contrary to his office of inſpeclor. Another objection te 
the declaration is, that it is double. But if there be two acts, 
either of Which will ſuſtain an action, it cannot be error to 
ſtate them both, by way of aging the damages. | 

The point made | in the bill of exceptions, haying been before 
decided in this. court, it will be unneceſſary to take notice of it. 
It is ſettled, that the court cannot direct a nonſuit in any caſe, 
and that if they do, the plaintiff may refuſe to ſubmit. to it. 

CALL in reply. As to the power, of the court, to direct a 
nonſuit, J admit, that the point has been ſettled as Mr. Mar- 
But certainly, if a bill of exceptions exhibits 
the 10 hole evidence, and fhews, that the plaintiff had no cauſe of, 
action, judgment may be rendered againſt bim, as well in ſuch 
a caſe, as if it had appeared, in the form of a Gemurrer to ei- 
ence. 

The PRESIDENT de*ivered the opinion of the court. 

Upon a motion for a nonſuit, the court. may give their opi- 
nion, that the plaintiff has no cauſe of action, and may direct 
him to be called. But he may nevertheleſs appear, and refuſe 
to be nonſuited, r can the court compe} him againſt his 


80 
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So on the other hand, the court may declare, that the action 
is maintainable—or may refuſe to give any opinion to the jury, 


and fo leave the whole queſtion- with them ; if they do inſtruct, 
ſtill the jury may find againſt the opinion of the court, who 


| have no remedy left, but to grant a new trial. 


So, if the party file a demurrer to the evidence, the court 
may, if the evidence be clear, refuſe to compel the other party 
to join in demurrer, leaving the jury at liberty to determine, 

But if in either of theſe caſes, if the Superior Court ſhould be 
ſatisfied, that the plaintiff had no cauſe of action, they will re- 
verſe the judgment. 8 „ „„ 

This bill of exceptions, exhibits a very different caſe—the 
whole queſtion was, whether the order, on which the notes 
and tobacco were delivered, was genuine, or counterfeit. This 
was a mere matter of fact, proper only for the enquiry, and de- 
termination of the jury. As to the hardſhip, which it was con- 
tended inſpectors would be ſubjected to, it is no greater than 
that to which they might be expoſed, by delivering tobacco on 
counterfeit notes, in which caſe, they would clearly be liable, 
to the holder of the real notes. It is a common and knoyyn 
riſk of office, contemplated when undertaken, 


We are next to conſider the objections to the declaration, 


The firſt is, that the warehouſe is not ſtated to be a public 


one. If it were poſſible to ſuppoſe a private warehoule, at 


Robert Ong TOs there, to view, and paſs tobacco 
compelled by lab, and the duty of their office, to give notes 


obligatory upon them, to deliver the. tobacco on demand—that 
the inſpectors had refuſed ſuch notes, by which the plaintiff had 
Joſt his tobacco: if, I ſay, we could ſuppoſe all this, and con- 
ſider this as a mers pri vate contract, it would even then be dit- 
ficult, to ſupport the objections to the action, upon principles 


of common la.. 


But ſuch a caſe is altogether viſionary. The record, and the 
public laws upon the ſubject, warrant the court in ſaying, that 
the warehouſe, and the inſpectors, are ſuch as the law has 


eſtabliſhed. | „ „%% Om a 
The ſecond objection is, that tha declaration is multifarious. 


The act of Aſſembly requires, iſt, that the notes ſhould be 


deliyered to the owner of the tobacco, but inflicts no penalty 

for refuſing to do it. 2dly, It impoſes 2 penalty upon the in- 
ectors, : | 

of the tobacco, without a written order from him. 


This 


or delivering the notes to any, but to the proprietor 
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on This action is brought, not for delivering the notes to a third 
55 perſon, unauthorized to receive them, / but for not delivering 
„ them, when demanded, to the owner. — The former offence, 
ho tho“ charged, is merely by way of ſpecial damage, and intend- 
ed to ſhew the remedy complete for the whole value of the to- 
rt hacco, ſince the defendants had put it out of their power, ever 
ww; to deliver it, | 2535 | 
Ie, | Judgment affirmed, 
Co —̃ä —— 
5 BROWN's Adminiſtratrix, 
US e ? 
. Against 
1 ; ; 
an GARLAND & others. 
on ; : 1 be | | 
le, HE appellant inſtituted an action of debt in the Diſtrict 
vn Court of Richmond againſt the appellees, (ſtiling herſelf, 
adminiſtratrix of W. B. Brewn) upon a bond taken to herſelf 
n. as adminiſtratrix. The declaration is in the debet et detinet— 
lie Plea, payment. The defendant Garland having given fix 
at months previous notice of offsets, offered as ſuch at the trial, two - 
— donds due from the inteſtate, and which had come to his hands 
tes by 3 ſince the inſtitution of this ſuit—alſo two re- 
nat ceipts figned by the plaintiff, the one for money, and the other 
ad for a bond due by the inteſtate, and aſſigned to the ſame defen- 
MN. dant; all which offsets had been acquired ſince the inſtitution of 
li. this ſuit, They alſo produced in evidence an advertiſement of 
les the plaintiff's, offering for ſale the property of the inteſtate at 
15 public auction, and agreeing to allow a diſcount of five per cent 
he do ſuch of the creditors of the eſtate, as choſe to purchaſe at the 
nat ſale. They alfo offered at the trial to prove a ſufficiency of aſ- 


nas ſets to pay the debts, and tendered the coſts of ſuit. All theſe 
facts appeared in a bill of exceptions taken by tho plaintiff to the 


us, opinion of the court, admitting the teſtimony—verdict for the 
be defendant and appeal. N | £5: 
ity WASHINGTON for the appellant. The defendant at com- 
in- mon law could ſhew nothing in diſcharge of a bond but ſome- 
tor W thing of an equal dignity with itſelf, ſuch as a releaſe, &c. 


offsets are permitted in England by a ſtatute, which is not in 
force hero, In like manner, the defendant is permicted by a 
Fj | ht | ſtatute 


— 
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ſtatute in that country as, well as by the law © this, to W 
payment. But there is no law of this ſtate which authoriſes 
effsets. If this were a queſtion in Weſtminſter Hall, it 
would be decided agalnſt the appellees under the Engliſh He 


ſor the debt to be offset muſt be in the ſame right as the debt 
demanded. Thus in an action by the aſſignee of a bankrupt, a 
debt due from the bankrupt cannot be ſet off. Wil. Rep. 155. 


10 where aſter the teſtators 1 defendant received rents 
which became due before, he was hot permitted to ſet off againſt 
the claim of the executor for thoſe rents, a debt due to him from 
the teſtator.—Shipman vs Thomas, Eſpinaſi 274. The reaſon is, 


that where there are mutual Wan there muſt be mutual re mes | 


dies; and unleſs chere are, the doctrine of offsets cannot apply. 
So a man cannot ſet off a debt due in right of his wife, 

againſt one due from himſelf. Bull. 179, 190—3 Ati, 691. 
Though the bond in queſtion were actually given for proper- 
ty of the teſtator's fold to him (which does not appear) yet 
it became a debt due to the executrix ſhe muſt ſue in the delet 


et detinet, and is accountable for the amount of the property jo 


fold, to the perſons entitled to demand it. The remedies there- 
fore are not mutual The debts are not mutual and conſe- 


quently the offeets inadmiſſible. If they were, it might ſubject 


the appellant to a deuaſtavit in caſes of debts of ſupertor digaity 


and an inſufficiency of aſſets. | 


WaRrpern for the appellees. The act of alfembly 22 Geo, II, 
C. 27. F. 6, which permits the defendant to make all 'the ai. 
courts he can, is more comprehenſive than the ſtatute relating to 
offsets; and ſufficiently ſo to embrace the preſeat caſe, But [ 
rely principally upon the advertiſement, as impoſing upon the 
appellant an obligation to receive the bonds in gueition in 


diſcharge of the debt för which the ſuit was inſtituted. He cit- 


ed, 3 Wils, 396, 2 Bur. 821—1229. 


MäxsHATI on the ſame ide—The firſt queſtion” in this 


cauſe is, whether the diſcount offered is proper, under the act 


of Aﬀembly—2dly, if” not, what operation the advertiſement 


will have upon the caſe. 85 
Iſt, The words of the act are very extenſive; much more 


10 than the ſtatute of offsets. Phe ch mort in & of ae? 


en kd 


be phopetty bee to the 3 inſifted upon at the trial. 
Wen 
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upon, and no better, or more juſt rule can be adopte: 


pr. cent diſcount to the purchaſing creditors.  , 
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Mercer, J. —Ougght not the Lis to have e this 
offset? The plaintiff f night then have replied, no aſſets. 
That it was not given for property of the teſtator, or the like; 
in which caſe the iſſue would have been upon the proper point. 

MARSHALL. The act of Aſſembly does not require it to be 
pleaded, but declares that the diſcount if proved, ſhall be allowed. 

But 2dly, the advertiſement ſtrengthens the caſe very much, 
becauſe it creates an oblization on the appellant to admit the diſs 
count, is a tacit admiſſion of aſſe aer and of courſe does N the 
danger of produeing a devaſtavit. 

Duval on the fame ſide, 8 the appellee 5 have 
been induced to take the aſſigument of theſe bonds in conſequence 
of the advertiſement, and therefore the rejection of them as a 
diſcount would be a fraud upon him. 

WASHINGTON in reply. If the defendant upon the plea- of 
payment, can give in evidence offsets of this ſort, it is impoſſibie 
for the plaintiff to know how to meet the plea at the trial | 
The bonds may be void, or paid off. | 

In the conſtruction. of the act of Aſſembly, the que „ 
are the proper eiſcounts is ſtill left open ſor the court to decide 
4 than that, 
which prevails in caſes of offsets in England. By confining. it 
to mutual debts, it prevents confuſion at the trial, or the poſe 


ſibility of eventual injuſtice to any of the parties. 


The advertiſement does not better the ſituation of the appel- 
lee, becauſe neither of 'them were purchaſi ing creditors; and to 
ſuch only, are the benefits offered or intended. If the offset 
were in this caſe permitted, the appellant might be ſubjected to 
this inconvenience. A purchaſer at the ſale gives his bond, not 
claiming to be a creditor, for if he were, he would be e 
to a diſcount of five per cent, and ought not to have given a bond at 
all. The debt belonging to the adminiſtratrix and ſhe being ac- 
countable for the amount to thoſe intitled to diſtribution, ſhe 
may have paid them, and afterwards upon bringing ſuit upoa 
the bond, the detendants obtain alignments of debts due from 


the inteſtate to deſtroy the demand. 


As to the defendant's offer to prove aſſets, it does not better 
the caſe, becauſe it not being a point in iflue, the plaintiff could | 
not be prepared to meet ſuch evidence. 

CARRINGTON, J.—delivered the opinion of the court. 

The court conſiders the motive of the advertiſements which 
was only to enhance the ſales by offering the inducement of hve 


But 
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But Garland not being of that deſcription, can claim no bene: 
fit unde: it. The advertiſement therefore is out of the queſtion ; 
and without it, there is no doubt, but that the admiſſion of the 
donds as offsets was improper. Neither the advertiſement; nor the 


upon the plea and iſſue joined in the cauſe. 
Judgment reverſed and a new trial awarded. 


a PEE "II" > 4 3 


Siz JONATHAN BECKWITH, 
ow . 
BECKWITH BUTLER & others. 


| HE appellees filed their bill in the High Court of Chan- 
cery, praying for a diſtribution of the perſonal eſtate 
of Sir Marmaduke Beckwith, and to ſet aſide a deed made by 
Sir Marmaduke to the appellant for 14 ſlaves, upon a ſuggeſti- 
on of fraud in the obtaining of it, and for a divifion of them a- 
mongſt the repreſentatives, EE | 


- deed, and contends that it was buta reafonable proviſion for him, 
the heir of the family and title, otherwife unadvanced. He 
ſtates that there were little other eſtate except a debt due by 
bond from Col. Tayloe which his father gave him in his life- 

time as a compenſation for his having conſented to the ſale of a 
large Engliſh eſtate which would have deſcended to him. 

I' be allegation in the anſwer reſpecting the gift of Tayloe's 

bond is not ſupported by teſtimony. 5 

The Chancellor having directed an account of advancements 


f 


made by Sir Marmaduke Beckwith to his children and grand- 


of the value of ſuch of the ſlaves, named in the deed from the 
faid Sir Marmaduke to the defendant Jonathan Beckwith and 
their increaſe, as were living, a report was made, to which ſun- 
dry exceptions were taken by the defendant. Theſe excepti- 
ons being over-ruled by the court, the defendant was decreed 
to pay (out of the eſtate of his inteitate. in his hands to be admi- 
niſtered) to Beckwith Butler C610: 12: 4 { and to Lawrence 
Butler (813: 2: 3 with intereſt from the iſt of September 
1787 appearing by the ſaid report to be due to them. From this 
gecree Beckwith appealed. e # 4 EY 


A, 


* 


bonds ought to have been given in evidence to prove a payment, 


The defendant in his anſwer denies the fraud in obtaining the 


children with the value of ſuch advancements, alſo an acebunt 


groes, he need not bring into hotchpot the encrea 
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The anſwer of a defendant in chancery is not evidence where 
it aſſerts a right affirmatively in oppoſition to the plaintiffs des 
mand. In fach a caſe, he is as much bound to eſtabliſh it by in- 
different teſtimony, as the plaintiff is to ſuſtain his bill. The 
appellant, who is the heir at law and executor of his father, 
ſwears in his anſwer, that the father in his life-titne gave him 
Tay loe's bond, the amount of which forms the great bulk of the 
perional eſtate ſought to be diſtributed. It would be monſtrous 
indeed, if an executor when called upon to account, were per- 
mitted” to {wear himſelf into a title to part of his teſtator's eſtate; 
As to. the fraud charged in the bill, in the obtaining of a deed 
for the 14 negroes, it is not ſufficiently proved. Some of the 
witneſtes prove an incapacity in the donor to contract at cer- 
tain times: but the ſubſcribing witneſſes ſwear to his capacity 
at the time of executing the deed, and as the ſettlement is by 
no means an unreaſonable one, the court think it moſt proper 
and ſafe to eſtabliſh it. It refembles the caſe of a will which 
was Conteſted in this court, where the proof as to the ſtate of 
the teſtators mind, when the will was fighed, overcame all the 
teſtimony reſpecting his capacity both before and after. But 
then the negroes conyeyed by this deed muſt be conſidered as 
an advancement, as to which a queſtion . was made at the bar, 
whether the encreaſe of the ſlaves, and intereſt on money ad- 
vancements ought to be brought into hotchpot? The court 
are of opinion, that where a child is advanced with money, or ne- 
b 12 of the 
one, or account for the intereſt upon the other, For as he 
muſt ſuſtain the loſs, by accounting for the property at it's value 
when given, and by ſupporting and raiſing the negroes, ſo he is 
entitled to the encreaſe of them. There does ſeem to be a 
hardſhip, where one ſon has been advanced for many years, that 
he ſhould account with an unadvanced child only for the prin- 
cipal ; yet no better rule than the above can be adopted. OR 
Some objections were made at the bar to the mode purſued 
by the maſter, in aſcertaining the value of the negrocs adyaiic- 


ed; but we are of opinion, that though the value ſeems to have 
been gueffed at, it does not appear to be unreaſonable either 


way, and as no exception is taken to the report, the objections . 

now made ought not to be regarded, © 

The report is in favor of all the plaintiffs and is confirmed 

dy the Chancellor. Yet a he is given in favor of the But- 
oy | : 2 lers 
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lers only, without noticing Marmaduke Beckwith, another of 
the plaintiffs. This we ſuppoſe to have been a mittake of the 


clerk. "4 85 SE | | | 5 
The decree therefore muſt be affirmed ſo far as it goes, and 


the cauſe remitted to the High Court of Chancery, for a hearing 


as to Marmaduke Beckwith 
Wang DEN and WASsHINSTo for the appellant. 
CAMPBELL for the appellees. 5 


— PA . a th 


SALLEE, again YATES & Wife. 


| HIS was an appeal from a decree of the High Court of 

Chancery— The bill was brought by the appellees to re- 
cover a legacy of {300, deviſed to the female plaintiff, by the 
will of Benjamin Harris her father, made in the year 1776, of 


which, £100 was to bepaid in a year after the Jegatee ſhould 


attain the age of 18 years, and the refidue, fo ſoon as the ex- 
ecutors could raiſe it. The firſt payment was made to Sallee, 
the guardian of the legatee, on the 12th of September 1778, 
ſome time after ſhe arrived to the above age, as was alſo the 
reſidue, on the 31ſt July 1 7795 = 
The guardian lent out the 
which was repaid to him in the year 1780—the / 100 remain- 
ed in his hands, not lent out, nor uſed, until the paper money 
was called in, when he funded the whole ſum of / 300 toge- 


ther with his own money, at the rate of one, for a thouſand, 


The legatee refuſed, (before the money was funded) to receive 
it from the guardian, and inſtituted this ſuit, againſt him, as al- 
ſo againſt the executors and reſiduary legatees of the teftator, 
praying that the { 300 may be reduced according to the ſcale 


when it was paid, and that the balance may be made good out 


of the reſiduary eſtate. The Court, decreed the executors to 
pay the 300 to the plaintiffs, after deducting therefrom, the pay- 
ments, made according to the true value at the time of ſuch pay- 
ments with intereſt from the time the plaintiff was entitled ta 
recover her legacy. From thts decree, the defendants appealed. 

' * The PRESIDENT delivered the opinion of the court. 
This is certainly a very hard cafe, but we think there is no 
ground for relief. The legiſlature in the year 1781, contem- 
plating, no doubt, all thoſe caſes of hardſhip, and at the ſame 
time, the infinite miſchief and confuſion which would be in- 
CE | a troduced, 


* 


{200 on the day he received it, 
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| troduced, by a re-ſettlement of paper money claims, paſſed a 


law, declaring © that all actual payments made by any perſon 
« or perſons, of any ſum, or ſums of the paper currency, there 
« mentioned, at any time, or times, either to the full amount, 
« or in part payment of any debt, contract, or obligation, 
« whatfoever, the party paying the ſame, ſhall have fullcredit, 
« for the nominal amount of ſuch payments, which are not to 
ce be reduced.” It is remarkable, that to the words debts and 
contratts, are added, or obligations whatſoever, which comprehend 


legacies. Courts of Equity, are as much bound by this legiſ- 


lative declaration, as courts of law. The executor therefore, 
by the payments made to the guardian, was by this law totally 
diſcharged, and fince the guardian was guilty of no fault, ei- 
ther in receiving, or in the application of the money, he 
ought not to be ſubject to the loſs, by further depreciation, ſub- 
ſequent to the payment by the executors. The bill muſt be 
diſmiſſed as to the executors and reſiduary legatees, and the cauſe 
remanded to the High Court of Chancery, as to the guardian, 
for an account to be taken of the money received by him, 


according to the principles of this decree. 


-- JACOB" WES TF-ASby© cn 
Yoo, ] ði? none 
JOHN SINGLET AN 


mn HIS was an appeal from a decree of the High Court of 


Chancery. Sometime in the year 1749, Lord Fairfax, 
by a public advertiſement, invited ſettlers, to that part of the 
Northern Neck where the land in queſtion, lies, premiſing to 


make rights to ſuch, as would ſettle there. A man of the name 


of Vanderpool, having previouſly made a ſettlement upon the 


tract in diſpute, he, about this time, fold: the ſame to Abe! 


Weſtfall, who took poſſeſſion, and continued to hold it, until 
the year 1755, when he died, inteſtate, leaving two ſons, Cor- 
nelius his eldeſt, and John. Lord Fairfax, having granted a 
very large tract of country, (including within it, the land in 
queſtion,) to Bryant Martin, received a reconveyance of it, 
and laid off the whole into a manor. 5 


In the year 1770, upon the application of the ſettlers, he, by 


a writing under his hand, agreed to convey to them their reſpec- 
; I | b f 88 a ; tive | 
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tive ſettlements, for three lives, renewable for ever, refſervins 
an annual rent; which agreement was proved and recorded. 
Cornelius Weſtfall, who at the time of his fathers death, and 
long after, lived in the Rate of New J erſey, remove. 5 this 
| commonwealth,” and took poſſeſſion of the land in queſtion, about 
_ the year 1773, and continued to hold it until his death, in 1780, 
having by his will deviſed it to his ſons Iſaac, and Zachariah, 
who afterwards conveyed the ſame, . to Jacob «Weſtfall, the 
plaintiff. Cornelius, paid rent for this land for ſome years, tho“ 
Jord Fairfax had reſuſed to convey it to him. 

The defendant (bo claims under a purchaſe from John 


Weſtfell, the younger, ſon of Abel Weſtfall, by the de- 


fenda: at's Father, and a deed in conſequence. thereof from lord 
Fairfax in the car 1773, to the deſendant) ſtates in his anſwer, 
that it was Fa omary in that part of the country, for perſons, 
having mere ſettlement rights, to transfer the ſame, by death- 
bed donations, which were always conſidercd as valid, IL hat 
Abel Weſtfall made ſuch a diſpoſition, of the land in queſtion, 
to his ſon John, who had ſhared with him in the toil and dan- 
ger of making this ſettlement, and of ſecuring it from the Indi. 
ans; that the defendant and his father held poſſeſſion unti! 1774 
when Cornelius Weftfall-took poſſeſſion. 
There is ſome evidence, proving a cuſtom, ſimilar to that 
mentioned in the anſwer. The defendant havidg recovered the 


land in ejectment, this bill was 22 praying an inf and 


F 


a conveyance. 

The Chancellor diſmiſſed te bill, being of len, that 
the equity therein ſtated, was neither amines by the anſ Wet 
nor eſtabliſhed by the evidence. = 

The PRESIDEN T delivered the opinion IP Jecree of the court 


ce as follows: Iflord Fairfax had not originally invited ſettlers on his 


ct lands on the South Branch, by a promiſe of making them titles, 
© he was nevertheleſs bound, by his advertiſement of the 5th of 
* Auguit 1740, to grant ſuch titles to all perſans then lettled 


ce thereon. Fhat Abel Weſtfall, being at that time ſettled on 


ci the land in diſpute as a purchaſer from Vanderpool, the origh 
te nal ſettler, Was entitled to a grant thereof, from lord Fairfax, 
don the uſual terms of granting his lands; and Abel, dying fv 


e entitled, in poſſeſſion of the land, in the year 1755, without | 


© making a will, or other diſpoſition of it, his equitable intereſt 


te therein, deſcended to Cornelius Weſtfall, his eldeſt fon and 


te heir at Jaw; who not appearing to have doſe any act, to for- 
fr felt, or to ſhew that he abandoned his title, but on che con- 
25 tray, 
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« trary, having 8 on the land, within 20 years, (the time 


« allowed by law for his entry if it had been a legal title, and 


« he in the ſtate,) he was entitled to the like grant from lord 
“Fairfax, which his father might have claimed: But. as it ap. 
« rears, that the ſettlers within the manor, - generally agreed, 
« to accept leaſes on the terms of lord Fairfax's advertiſement 
„in 1770, and Cornelius himſelf, applied for ſuch leaſe,” and 
« paid the annual rents accordingly, which amounted to his 
« conſent, to wave the claim to an abſolute title, that he ought 
« to hold the land, under the heirs, or aſſigns of lord Fairfax, 
on the terms, and ſubject to the covenants contained in che leaſe. 
„That John Weſtfall, the younger, ſon of Abel, having no 
« title in law or equity, to the land, no right could be derfved 
« to Thomas Singleton from him; and therefore, it is imma- 
« terial, whether their contract was = an n purchaſe, 
« or for a term only. x 7 

That lord Fairfax being b in equity, to leaſe the hand! 


« to Cornelius, at the time he executed the leaſe to John Sin- 
* gleton the appellee, the latter; ought to be conſidered in 


10 equity as a truſtee for Cornelius, and thoſe claiming under 


„him, as to. ſo much of the faid land, as was within gel 


« Weltfall s ſettlement. 
«The decree therefore muſt be e wal cola Aid it is 
« decreed and ordered, that the appellee do, at the coſts of the 


4 


« appellant, execute to him a proper deed, fot. aligning to him, | 


« his heirs and affigns, the faid leaſe, made to him by lord Fair- 
fax, and bearing "date the 3d day of Auguſt 1773; withall the 
« benefits, and ſubje& to the covenants and conditions therein 
« contained,” on the part of the ſaid Singleton. That the in- 
junction granted by the ſaid Court of Chancery, to ſtay the 
© proceedings on the judgment at law,” obtained by the appellee,” 
< againſt the appellant i in the county court of Hampſhire, "ſtand 
and be perpetual.” That the appellant: be quieted in his Poſ- 
<« ſeſſion of the ſaid land, and that the parties bear their own 
© coſts in the ſaid Court of Chancery: Liberty however; be- 
© ing reſerved to the appellee, to ſtate, and ſhew to the faid 
Court of Chancery, that part of the land contained in the 
jeaſe, was not included in Abel Weſtſall's ſettlement, and to 
© the-ſaid Court of Chancery, on that being made to appear, to 
vary the decree, ſo as to confine the aſſignment of the leaſe, 


© the injunction, and quieting of poſſeſſion in the FRA to 
6 * the lands, to which Abel W eftfall was _— eee 
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WILLIAMS & TOMLINSON. 


Mk appellees filed cheir bill in che High Court or 
Chancery againſt John J. Jacobs and wife, praying fot 


a conveyance of a tract of land to which they were entitled in 
right of a ſettlement, made before the year 1775, and which 
had been granted to the ſaid Jacobs and wife, by patent dated 
in 1784, in virtue of a ſurvey made upon a military warrant by 
David Rodgers under whom Jacobs and wife claimed. This 
warrant was located in 1775, and the ſurvey was returned in 
1776; long ſubſequent to the ſettlement of the plaintiff's as af. 
ſerted in their bill. Tomlinſon's right of ſettlement having 
been affirmed by the commiſſioners in the year 1780, Willi 
ams alone entered a caveat againſt the emanation of a grant 
to Rodgers, but by an accident attending. the tranſmiſſion of 
Aubpeenas for his witneſſes, the caveat was diſmiſſen. 
Jacobs and wife by their anſwer inſiſt, that Rodgers had a 
right of ſettlement prior to that of the plaintiff's, and amongſt 
other things diſcloſed, that they had fold to the appellant Jones, 
Depoſitions were taken, which prove the prior ſettlement of 
the plaintiffs, After this, a new bill was filed by the plaintiffs, 
making Jones a party defendant, who appeared and put in an 
anſwer, in which amongſt other things, he aſſerts a right in 
Rodgers by ſettlement, prior to that of the plaintiffs. No re- 
plication was. put in to this anſwer, but the cauſe coming on to 
be heard upon the bill, anſwers, exhibits and examinations of 
witneſſes, the court decreed in favor of the plaintiffs, from which 
decree the defendant Jones appealed. 1 
 MaRrs8HALL for the appellant. This cauſe, as to the appel- 
lant, is to be conſidered as having come on, upon bill and an- 
ſwer: for the depoſitions having been all taken, before he was 
a party to the ſuit, and an entirely new claim being made, and 
new matter brought before the court, the evidence could not 
with any propriety be ufed againſt him, It would be moſt un- 
zeaſonable, if claims not put in iſſue by the former bill, could 
be ſupported-by the evidence taken on that bill. In x Harr. 
Ch. Prac. 108. It is laid down, that at any time before hear- 


ing, upon cauſe ſhewn, the plaintiff may obtain an order to add 


| parties to his bill, but in this caſe, the cauſe is to be heard a 
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to fuch new defendant, upon bill and anſwer. In the fame 
book p. 150, it is alſo ſaid, that when a ſupplemental bill is fil- 


ed, after publication, the court never gives leave to examine 


that, which was in iſſue in the former cauſe, and it is irregu- 
Jar to examine witneſſes, to a matter, that was in iſſue, and 
not proved in the original cauſe, and ſuch proof, is not to be 
read, So, if there be no proof of the new matter in the ſuppii- 
mental bill, it muſt be diſmiſſed, unleſs ſuch matter be admitted 
by the defendants anſwer. 3 „ . 
If then, the cauſe is to be heard on the bill and anſwer, the 
Rate of the cafe will be ſimply this. The anfwer, poſitively 
denies the plaintift's title; ſtates a completely equitable right in 
the defendant, under a prior ſettlement by Rodgers, and that, 
converted into a legal title, by being carried into grant. 
THE PRESIDENT delivered the opinion of the court. 
The depoſitions are clearly inadmiſſible, The firſt anſwer 
is filed in 1789, difeloſing the ſale to Jones, but at what time, 
does not appear. If it had been, pendente lite, the depoſitions 
might perbaps have been read. The bill againft Jones, is nei- 
ther ſupplemental nor amended, for it contains new matter en- 
tirely, without noticing the former bill. The cauſe muſt there- 
fore be heard upon the bill, anſwer and exhibits. . 
It appears, that under the act of Aſſembly paſſed in 1779, 
Rodgers was entituled to a grant on a military ſurvey, 
returned in 3776. This however was ſubje& to a cay 


| | x | eat 
upon the trial of which, the merits might have been heard, and 


decided. | „ 
Acaveat was entered by Williams, and in conſequence of an ac- 
cident was diſmiſſed; we ſhall therefore conſider the caſe, as the 
General Court would have done, on a hearing of the caveat. 
As to a right by ſettlement, Rodgers appears to have had the 
beſt ; but no right whatever, could be acquired in this way, in 
lands formerly belonging to the crown, until the act paſſed in 
May 1779 before that time, thoſe lands might have been en- 
tered, and patented by any perſon, notwithſtanding prior ſettle- 
ments by others: and even this act, which conſiders ſettlers as 


entitled to ſome compenſation for the riſk they had run, allows 


them only a preference to ſuch ſettlements in lands, as at that time 
were waſte I unappropriated. As to priority of ſettlement, it might 


ſtill remain a queſtion between perſons, both of whom claim under 
the ſame ſort of title; but the law of 1779, does not ſet up 


rights of this fort, ſo as to defeat thoſe legally acquired under war- 
rants; it applies to controverſies between mere ſettler s. 


The 
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The land in queſtion therefore, was not waſte and unapf 4. 
priated in 1779, nor ſubject to the claim of a ſettler, howeve; 
juſt it might be, becauſe Rodgers was then entitled to a patent 
08 1075 © ER ts #3 * 

Decree reverſed with cofts and bill diſmiſſed, each party pay. 
ing his own colts in the High Court of Chancery. 5 


. 
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BVR D again C O C KE. 
— Hls was an action of debt brought by the appellee againf 


the appellant as high ſheriff, for levying an execution 
on the property of the plaintiff's tenant, without paying him 
an years rent, due at the time. The declaration “e demand; 
66 { 80,. which the defendant owes and detains, for that the 
de defendant refifed to pay the plaintiff the faid ſum of { 80, 
s though he the defendant, as ſheriff, levied an execution on 
te the property of J. Stith, which property was on the plaintiff 
te premiſes, rented to the ſaid Stith, for the ſaid 80 a year, 
« and notwithſtanding, the ſaid Stith was in arrear to the 
« plaintiff, for the laſt years rent, to wit, for 1780 and although 
te the defendant was applied to for the ſaid { do, contrary to 
© the form and effect of the act of Aſſembly &c. and the defen- 
c dant ſtill refufes to pay the faid { 80 tho? often required &c. 
© to the plaintiffs damage ( 150 &c,—Plea non aſſumpſit—ver- 
dict and judgment for the plaintiff for ( 83: 13: 4 damage.— 
This judgment, being affirmed in the Diſtrict Court, an appeal 
was prayed to this court. Rs * 
The attorney general for the appellant. nlp 
This record though ſmall, is as full of error as it can well 
be. The writ is in caſe—the declaration in debt—the iſſue is 
non aſſumpſit, and verdict and judgment is entered for theplain- 
tif, though the jury have not found that the defendant idr a fume. 
The declaration being in debt, makes an incurable error in 
the proceedings, at the very threſhold. Debt will not lie ina 
cale of this fort, where no contract exiſts, unleſs it were given 
by ſtatute. It is brought too, againſt the ſheriff for an act of 
commiſſion, for which, even an aCtion on the caſe would not 
lie. But if the action were proper, ſtill the iſſue is immaterial, 
for tho? the defendant did not aflume, yet he might be liable to 
the recovery of the plaintiff. | N | 


WickHAM 


ver 
Citt 
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WICKHAM for the appellee. That an action will lie againſt 
the ſherii?, for levying an execution upon the property of a te- 
nant on the demiſed premiſes, without paying a years rent ta 
the landlord, if the ſame be due, is ſettled by the caſes of Pal- 


grave vs Windham, 1 Str. 212, and Gore vs Goſton, 1 Str. 


b42, both of which, being adjudications upon the ſtatute of Ann, 


from which our act is copied, will be conſidered as authority, 


The objection to the declaration, is more to the form, than 
the ſubſtance of it, tho? it begins like a declaration in debt, by 
ſtating the defendants 79 owe and detain &c. yet upon a view of 
the whole of it, we ſhall find it to be in fact a declaration in caſe ; 
and if fo, the debet et detinet may properly be rejected as ſurpluſ- 
ſage, It ſtates the act of Aſſembly the rent due, and execu- 
tion levied, notwithſtanding notice to the ſheriff, and demand 
of the years rent, ak | „ 

As to the iſſue, it is only informal, and therefore cured by 
the act of Jeofails nil debet, may be pleaded to an action upon 
the caſe - not guilty to an action of debt; and tho? neither arg 
formal, yet they are cured by verdict. | . 


The PRESIDENT delivered the opinion of the court. 

If the declaration could be ſupported, the court might get 
over the errors Which precede and follow it, either by conſider- 
mg them, as cured by the verdict, or by awarding a repleader, 
from the firſt fault. But the declaration is certainly in debt, 
and tho” after a verdict, objections to the form of a declaration Will 
be diſregarded, yet we can find no authority, to juſtify a rejection 
of that part of it, as ſurpluſſage, which deſignates it a declaration 
in debt. As an action of debt, it is not ſuſtainable under the 
act of Aſſembly, which does not impoſe a penalty upon the offi- 
cer; and therefore, an action upon the caſe, for conſequential 
damages, was moſt clearly the proper remedy. 1 

; Both judgments muſt be reyerſed with coſts, 


_— * 8 „ 1 - 4 ""_ 


COLEMAN, again DICK & PAT, 


Ils was an action of aſſault and battery, and falſe impri- 
ſonment, brought by the appellees, in the Diſtrict Court 
of Peterſburg. Plea, that the plaintifts are ſlaves—Replicatie 
on, that they are free and not ſlaves, and iſſue thereupon. 


CCC 
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The jury found a ſpecial verdict in the following words viz, 
“ We find, that the plaintiffs are lineally deſcended by the ma. 
« ternaÞlins from Judith; that Judith was an Indian, or thy 
e deſcendent of an Indian. That the was brought into this ſtate 


I by a certain Francis Coleman, ſometime after the year 1705, 


« and was held as a ſlave, to the day of her death. If the law 

« be for the plaintiffs, we find &c.“ 5 

The Diſtrict Court, gave judgment upon the ſpecial verdict 
for the plaintiffs. From which the defendant appealed. * 


WICKHAM for the appellant. I ſhall in the argument of this 


cauſe, rely upon three points. iſt, Admitting Judith to be an 
Indian, that ſhe was nevertheleſs a ſlave. adiy, That it doc 
not ſufficiently appear, that ſhe was an Indian, entitled to free. 
dom. g3dly, That the plaintiffs cannat recover in this action, 
tho* both theſe points be againſt me; 


1ſt, The firſt act reſpecting Indians, paſſed in the vear 1662, 


C. 1 30, Purv, Ed. of the la ws p. 96, which does not relate to 


the ſubject of ſlaves. The next was in 1670, C. 12, p. 172, 


which enacts, that all ſervants, not chriſtians, imported into 


this country by ſhipping, ſhall be ſlaves for life, but that thoſe, 


who come by land, ſhall ſerve for a limitted time. . 
The next law paſſed in 1672, C. 8, p. 187, which fpeak; 
of Indian ſlaves, or ſervants far life, and proves, that the act of 
1670, did not prevent Indians from being made ſlaves, The act 
of 1679. C. 1. p. 235 declares, that Indian priſoners taken in 
war, ſhould be free purchaſe to the captor. Then comes the 
act of 1682, C. 1, p. 282, which repeals that part of the law 
of 1670, relating to ſlaves, and enacts, © that all ſervants, {ex- 
„ cept Turks and Moors, whilſt in amity with his majef- 
ce ty,) which ſhall be brought, or bored into this country 
e by ſeaor land, whether negroes, Moors, Mulattoes, or In- 
ce dians, who, and whole parents and native country were not 
“ chriſtian, at the time of the firſt purehaſe of ſuch ſervants 
« by ſome chriſtian, though afterwards, and before ſuch their 
te importation and bringing into this country, they ſhall be con- 
c yerted to the chriſtian faith, and all Indians which ſhall be hereaf- 
te ter fold by our neighboring Indians, or any other trafficking with 


tc us, and for as ſlaves, are deemed to be ſlaves, to all intents and 


« purpoſes,” —The act of 1705, C. 49, which is re-enacted 
by the acts 1748, and 1756 declares, © that all ſervants, im- 
ported and brought into this country by ſea or land, who 


e were not chriſtians in their native country, (except Turks and | 


« Moors in amity with his majeſty and others that can make 
1 85 „ f ee 
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© due proof of their being free in England, or in any other 
« chriſtian country before they were ſhipped in order for tranſ- 
« portation. hither,) ſhal! be accounted and be flaves, and as 
«ſuch, be bought and fold, notwithſtanding a converſion to 
« chriſtianity.” . e 3 

It is true, that in this law, there is a repealing clauſe of all 
other laws within the purview of it; yet, as this law differs 
not materially from that of 1682, jt cannot be conſidered as in- 
tended to repeal that, but is merely a reviſion and collection of 
all the Jaws upon the ſubject. The act of 1682, makes ſlaves 
of Indians within our territory, which this act does not, and 
therefore, that part of the former law may be repealed by this. 
I am aware, that a notion has prevailed, that Indi ins could not 
be made ſlaves; this can only be accounted for, by conſidering 
the opinion, as applying to Indians within thy limits of this coun- 
try. . | 
2dly, The verdict is ſo inſufficiently. found, that no judg- 
ment cap be entered upon it. It finds, that Judith was an In- 
dian, ihe Blender? of ene; but it does not find expreſs: that 
ſhe was an Indian. Admitting the plaintiffs to be deſcendents 
from Judith, in the maternal line, it. does not follow that they 
are Indians intitled to freedom. Suppoſe Judith had only been 
ſtated to be the deſcendent of an Indian, that might as well have 
been in the paternal as maternal line, The jury in tracing the 
plaintiff's deſcent, derive it from Judith in the maternal line, but 
when ſpeaking of Judith's anceſtry, 'they ſtate her to be a de- 
ſcendent from an Indian generaihy, which ſhews that they under- 
ſtood the principle, that the iſſue, as to the queſtion of ſlave or 
no ſlave, follows the condition of the mother. We may there- 
fore, fairly conclude, that the jury could not aſcertain, in which 
ine Judith was deten &-} 5 

Thirdly; There is no principle of law better ſettled, 
than this: that in perſonal torts, two or more cannot join as 
plaintiffs in the action, becauſe the injury done to one is not an 
injury to the other. I ſubmit it therefore, whether upon this 
point, the preſent action can be maintained... © 

CAMPBELL for the appellees. In favor of freedom, we are 
bound to conſtrue all laws tending to its deſtruction, with the 
greateſt ſtrictneſs. From a view of all the acts which have been 
cited, it is evident, that the legiſlature never intended, that In- 
dans generally ſhould be made ſlaves, tho ſome particular Indi- 
ans, in ſpecial caſes might. When therefore we ſpeak of an 
Indian, unqualified by circumſtances of any fort, we as e 

fe | y 


1 
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merce with them. 
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ly ſpeak of a freeman, as if an Eng/i/hman had been mentioned. 
To aſſociate the idea of ſlavery with the condition of this claſs 
of men, it is neceſſary to ſpeak of them, as Indians of a parti. 
cular deſcription, who, by ſome law might looſe their freedom. 
The preamble to the act of 1705, C. 52, ſhews, that the defign 

of it was, to regulate the trade and intercourſe with all Indian; 
whatſoever, proving thereby, the ſentiments of the legiſlature 
as to the free ſtate of the Indians. 

If then, Judith were an Indian, ſhe was free —if a deſcendent 
from one, the court will preſume her equally free, unleſs, they 
ſhould preſume the deſcent to be from ſuch an Indian, as might 
by law be made a ſlave. For as Indians, generally ſpeaking 
are free, the preſumption, (unleis oppoſed by circumſtances 
proving her to be of that deſcription, which might be made 
flaves,) will be, that the deſcent was from a free indian, 

The third objection is not a ſolid one. Actions of this fort 
are merely fictitious, and intended for the purpoſe of trying the 
ſingle queſtion, whether free or not? They are under che con- 
troul of the court, as much as actions of ejectment, and will 
be ſo moulded, as to bring into view the only point to be tried, 
and to favor the moſt complete attainment of that object. 

Beſides, it is a benefit to the maſter that they ſhould all 

oin. | 5 
55 ; MArsHALL on the ſame fide. The act of 1670 does not 
ſpeak of Indians generally, but of ſuch only, as are captured in 
war by each other, and ſold to the whites. The act of 1679 
does not make ſlaves of any, but only declares, to whom the 
property; ſuch as it is, belongs. The Indians, mentioned in the 


recital to the act of 1682, (on whom alone that law operates, 


are ſuch only, as were captured by other Indians in war and fold, 
as mentioned in the act of 1670. This law ſpeaks only of In- 
dian ſervants, (not of Indians in general,) and authorizes ſuch, 


as were held in ſervitude in their native country, to be made 


flaves, tho? Indians in general could not. But whatever may 
be the conſtruction of theſe laws, I take the act of 1705 to be con- 
cluſive upon the ſubject. It not only repeals, in expreſs terms, al 
former laws upon the ſubje&, but eſtabliſhes an intercourſe with 
the Indian nations, as with freemen—it authorizes a free com- 
ls it uſual for freemen to treat, or to trade 


with nations as free, the individuals of which, if caught, become 
ſlaves? The act of 1705 therefore, ſhews, that Indians in ge- 
neral could not be made ſlaves, but ſuch of them only, as were 


The 


fervants in their own country. 


thouſand inſtances, where he could do ſo. 
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The ſecond objection goes to the inſufficiency of the finding. 
But if J am right upon the firſt point, then it follows, that if 
Judith were an Indian ſhe was free, unleſs ſhe were alſo found 
to come under that deſcription of Indians, who, by law might be 
made flaves, As to the alternative finding, the court mult pre- 

tume, that ſudith was a deſcendent from an Indian in the ma- 


| ternal line, becauſe where marriages are unknown, the father 


can never be certainly aicertained, the mother always may, 
and conſequently the preſumption in all ſuch caſes is, that the 
deſcent, when generally ſpoken of, is in the maternal line. In 
the caſe of illegitimate iſſue, the law acknowledges no father, 
The third point, I conſider as being completely ſettled, by 
the ailirmance of the judgment, obtained by Tom and others 
Jenkins, (all of whom joined in one ſuit) in the Northum- 
berland Diſtrict Court.. i 98 SIE» 
WIcKHAM in reply. The act of 1705, (which I call the 
treaty law,) could only relate to Indians within our territory, 
1ſt, becauſe the preamble ſo ſtates it, and 4Jly, becaule Virgi- 
nia had no right to make regulations, reſpecting Indians with- 
out her limits. This law 1s intended to regulate trade with 
Indians, conſidered in a national point of view, which is by no 
means incompatible, with the right, or the policy of purchaſing 
the individuals of thoſe nations for ſlaves. Suppoſe this had 
been a ſtatute of the Pariiament of England reſpe&ing a trade. 
with Guinea, tho' that nation is acknowledged to be free, ard is 
ſo treated, yet it would not follow, that a traffic carried on for 


the purchaſe of the individuals of that nation, as ſlaves, would 


be incompatible with that acknowledgment. I admit, that no 
Indians, but ſuch as were brought in, in a ſtate of ſervitude, 
could be made ſlaves; but contend, that Judith's ſituation was 
ſuch, is fairly to be inferred from the verdict, which finds that 
e was brought in by Coleman, and held by him as a flave; that 
is, brought in as a flave, and held as a flave, which is the plain 
conſtruction of the finding, The mother being ſtated to have 
been retained in flavery, is at leaſt prima face evidence that her 
poſterity are ſo, and ought to require ſome oppoſing teſtimony | 
to defeat it. If this be not the caſe, what, let me atk, will be 
the ſituation of our negro property? If the maſter in every in- 
ſtance, is bound to prove his negro to be of that particular de- 
ſcription, which ſubjects him to ſlavery, there is not one in ten 


But 
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But upon the fecond point, I till rely with confidence. If 


| the finding Judith to be an Indian, is finding that ſhe might 


be either free or a ſlave, it leaves the queſtion as to that fact in 
a ſtate of too much uncertainty, for a deciſion either way, 
This court can preſume nothing for, or againſt the "plaintiffs, 
Is individuals, they may form their own conjectures as to the 
fact. As judges, the fact muſt be found for them, and that 
with certainty. But if preſumption is to be let in, I mult {till 
controvert the rule mentioned by Mr. Marſhall. A baſtard, is 
ſaid not only to have no father but no mother. He is nullius filtus, 
MarsHatt. The queition ſeems to be narrowed to a ſingle 
point; and that is, whether Judith, being found to be an Indi- 
an, unqualified by any circumſtance, or deſcription whatever, 
is inſufficient, or can amount to a finding againſt the plaintiffs? 
now I hold the rule to be, that where an affirmative is proven, 
and can only be defeated by a negative, the party who would 
claim a benefit under the negative, muſt prove it. Thus, a 
verdict which finds, that the plantiff's anceſtor died ſeized, 
and that the plaintiff is his heir, need not find alſo that the anceſ- 
tor died inteſlate, in order to perfect the plaintiff's title, but 


the defendant mult prove that he did not die inteſtate, if being 


true, he would avail himſelf of that fact. So here, Judich is 
ſtated to be an Indian an Indian generally ſpeaking is free.— 
But ſome Indians are not free yet Judith is not found to be 
ſuch an Indian, as could not be free: the affirmative there- 
fore being found, clear of the exceptions, the latter is not to be 
intended, ſo as to deſtroy the former. It is uſeleſs to cite caſes 
to eſtabliſh ſuch plain principles of la. 
WIJgCEHAM.— The caſes cited, are not in point. The court 
intended matter collateral to the iſſue, in order to ſuſtain the ver- 
dict, but they did not, and could not intend the very point in 
| iſſue, for that would be in fact, a finding of the court, not of 
the jury. I will examine one of the caſes. The dying inteſ⸗ 
tate, was a point merely collateral to the iſſue. But ſuppoſe 
the iſſue had expreſsly been, whether the perſon died inteſtate, 
or not; would the finding in that caſe have been ſufficient? 80 


__ here—the point in iſſue is ſlavery or not: but whether in the 


affirmative, or negative, is not deducible from the verdict: for 

tho? Judith was ah Indian, yet ſhe might be either a ſlave, or 

free. Can this court then intend ſhe was free? Surely not. 

THE PRESIDENT delivered the opinion of the court. 
Wes conſidered. the laſt point firſt, becauſe if this were again 

the plaintiffs, it would have been unneceſſary to es the 
5 . others. 


_ 
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f ethers. The objection, When applied to common caſes of per- 
5 ſonal torts, is well founded: but actions like the preſent, 
| are merely fictitious, and were very properly in this reſpect, 
; likened to actions of ejectment. For if many perions may unite 
; as plaintiffs, to try a joint right to land, Bi no doubt 
e they may, ) no good reaſon can be given why they may not 

unite, to try a joint right to freedom as in the preſent caſe, 


| 

ll Although ſuits for freedom may be inſtituted ' "without the 
's leave of the court, yet it is uſual to petition for ſuch leave, 
b. The court, generally require the opinion of the counſel 

le upon the plaintiff's right; and if it appear, that the plain⸗ 

i= tiff has probable cauſe for ſuing, the court will make ſpe- 


cial orders for the purpoſe of protecting the plaintiff from the 
maſter's reſentment, or ill treatment on that account, and for 
allowing him reaſonable time to prepare for his trial. 

As to the firſt point made at the bar, the court are of opinion 
that the act of 1705, is a compleat repeal of all former laws 

on the ſubject, and that ſince that period, no American Indian, 
can be reduced into a ſtate of ſlavery. Foreign Indians 
coming within the deſcription of that act, might be made ſlaves, 
When therefore, we ſpeak of Indrans general, it is to be un- 
derſtood, that ſome might, but others ang not be made ſlayes 
| in this country. 

This principle being aſbertaine: we were led to a conſidera. 
tion of the ſecond point, which reſpocts the inſufficiency of the 
finding, Upon this, the court are divided. 

Two judges think, that finding Judith to be an Indian, 
brought in by Coleman, without ſaying from whence, whether 
by ſea, or land, is inſufficient to, warrant the judgment. That 
whatever lengths the jury might have gone in preſuming the 
fact, the court cannot ſupply thoſe circumſtances, neceſlary to 
eſtabliſh it. On the other hand, two Judges, preſuming in fa- 
vor of liberty, think that the verdict is ſufficient; 

| 'T he judgment therefore muſt be affirmed,” 


r 
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IEA in the Diſtrict Court of Northumberland, 
brought by the appellee, The parties agreed « caſe, in 
ſubſtance as follows, viz. | 
That William Keene the iſt, being ſeized &c. by his will, 
made in 1681, deviſed 240 acres > of land, (part of the tract in 
| : queſtion) 
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queſtion) to his fon William and his heirs for ever, and. if he 


died without iſlue, remainder over. 
That William Keene the 2d, being ſeized of the faid 240 


acres of land, as well as of 260 acres bequeathed to him by Mrs, 


Banks, (the reſidue of the land in the declaration mentioned) 


deviied the whole to his fon Ae and his heirs for ever. 
That Newton, being ſeized &c. by his will made in 1770, 

"deviſed to hiFexecutors his Jands - in Fairfax and Loudoun, and 

all other the lands and ſlaves to which he was entitied, as heir 


by the mother s fide to John W oodbridge, to {ell for payment 


of debts; and if there remained more ſlaves than were neceſſary 
for this purpoſe, he deviſed them equally amongſt his children. 
He then deviſed as follows, viz: © I give to my wife my dwel. 
&« ling plantation, and tract of land, (being the land in queſti- 
ce on) during her widowhood, and after her death, or widow- 
& hood, I give the ſame to my eldeſt ſon William, to him and 
te his heirs, on this condition, that my ſaid ſon ſhall, as ſoon as 
« he arrives to the age of at years, join in, and make ſufficient 


& Jeeds for conveying to the purchaſer or purchaſers of my ſaid 


land in the county of Fairfax, an abſolute eſtate in fee ſim- 
ee ple, and ſhall alſo join in the ſale of the aforeſaid negroes, as 
& my ſaid executors may ſell for the payment of my debts, and 
& ſuffer the remainder of the ſaid ſlaves to be enjoyed, and go 
© for ever as I have before bequeathed them; but in caſe my 
tc ſaid fon does not comply with the aforeſaid condition, then,” 

he gives the dwelling. plantation and tract of land under the 
The condition, firſt to his ſon Thomas, and then to his ſon 

ohn. 

The teſtator then RE to deviſe as fellows: ce Item, it 
te is my will, that if my fon William, die without heir of his 
« body, before he comes to the age of 21 years, that the land 
te above deviſed to him, ſhall go fo my ſon Thomas and his 


& heirs, yet it is my meaning, that if he attain that age, he 


4 ſhall enjoy a fee ſimple in the ſaid land, with the condition 
bc are annexed.” 


That William the 3d, in the year 1775, and after the death 


of his father executed 'a paper under his hand and ſeal, which 
was duly recorded, by which, after reciting that he had juſt 
attained full age, and had conſidered his father's will, he de- 
clared that he would abide by, and perform the directions of the 
ſame, and the conditions therein contained. 

That the executors ſold the land in Fairfax, 5 to 


that 


to the power n them by the will of Newton Keene, and 
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that. his. an William, joined them in a conveyance of i it tg 
the purchaſer, 


That the negroes, to which the faid Newton Keene was 


entitled, as heir by the mother's. ſide to John Woodbridge, 


mentioned. in the will of Newton Keene,* *were at the time of 
his death, and have been ever ſince, in the adverſe poſſeſſion of 
George Verby; and that a ſuit has been commenced by the 
executors, and is ſtill pending for the recovery of them 

That in the year 1789, William Keene the. 3d, executed 


| a deed, conveying to truſtees all the ſlaves mentioned in his 


father's ; will, {to which he was entitled as heir on the mother's 
fide to John Woodbridge,) for the uſe of the wife and 
children of the ſaid William; with a power to the truſtees, to 


ſue for and recover the ſaid ſlaves, for the uſes mentianed in 


the deed. - 
That the ſaid William 8 the 2d, did in — year 1779 
ſell and convey all the land, to which he was entitled under 


the will of his father, and which i is the land in the declaration 


mentioned, ta the leſſor of the plaintiff, in fee fimple. 

That after the execution of this deed, the leſſor of the plain. 
tiff uſed the land in the declaration mentioned; for ſome years 
for the purpoſe of a cart way, to and from his. other land; an 
that the defendant, who is the ſecond ſon of the ſaid Newton 
Keene, entered upon the fame, about the. year 1788, and {till 


| keeps poſſeſſion. 


That Robert Keene, the ſon af William the third, is ay 
at law. of the ſaid William, and is yet living. 

That the widow of Newton Keene, after his death, VIZ, in 
1771, appeared in court, and renounced all benefit under the 
will of her ſaid huſband; after which, William Keene the 3d, 


entered upon the lands in the declaration mentioned, and allot- 


ted to the widow her dower in the ame, according to a ſurvey 
and plat, which are annexed and agreed. 

T hey agree the leaſe, entry and ouſter, and if upon che whole 
matter, the law be for the plaintiff, they agree that judgment 
ſhall be entered for him, for 5 term yet to come, in the land 
in the declaration mentioned; if the law be for the defendant, 
then judgment to be entered 5 * ; 

Judgment upon this ſpecial verdict was given for the plain · 
tiff, in the Diſtrict Court. — ̃ 

CaurzkLI for the appellant. I am to contend, that the 


eſtate in queſtion, deviſed to William Keene, by the will of 


his father Newton Keene, warts takeeitectuponthe performance 
7 2 1 of 
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of a precedent condition. The eſtate is not to veſt, until his 
arrival at the age of 21 years; immediately after which, he is 
to join in a conveyance of the ſlaves. It is neceſſary there. 
fore, that William Nene, or thoſe claiming under him ſhould 
ſhew, that he had ſtrictly performed the condition; ſince no 


obſtacles however great, could excuſe him from the performance. | 
The declaration made in 1775, agreeing to perform the condi. f 
tions in the will, cannot be Pd to amount to a performance, } 
becauſe this is a thing merely executory, whereas the thing ua MW 1 
be done, ſhould have been executed. 4 
The cauſe of forfeiture which J have juft conſidered, is in the y 
omiſſion of the deviſee, to convey the ſlaves. But the convey. e 
ance of thoſe flayes to truſtees, for the uſe of the family of the Þ 
deviſee, is 2 more active and deliberate breach of the condition, be 
and has for eyer put it out of his power to perform it, although dc 
all other obſtacles ſhould be removed. | | 7. 

| WARDEN and WASHINGTON argued the cauſe for the appel. be 
ce. | 5 55 | | th 

There is certainly a materlal difference, between a conditi. 

on precedent, and ſubſequent, both in their nature, and effects; fro 
If the former, the condition muſt be ſtrictly performed, before ſo 
the eſtate can veſt; but if the latter, the eſtate is immediately tio! 
veſted, and the continuance of it, depends upon the performance. dit 
As to the former, it is admitted that nothing, not even the ad fou 
of God, or of the law, can diſpenſe with a ſtrict performance. In fei 
the latter, if the performance be prevented from any ſuch cauſe, mo 
the eſtate becomes abſolute in the poſſeſſor; for conditions which ten! 
go to defeat eftates, are odious, and to be taken ſtrictiy. Wi 
Shep. Touch. 129 —139. Mo Er | Vere 
The condition in queſtion is maſt certainly ſubſequent. Imme. to v 


diately after the death of Newton Keene, the remainder veſtel a ſta 
in his ſon William in inte- eff; and upon the death of the widow ditio 
of the teſtator, it veſted in peſſeſſion. But the condition ws Touc 
not to be performed, until William came of age, which muſt 
have been ſubſequent to the veſting of the eſtate; and therefore, and ; 
if the performance was prevented by the act of law, the eſtato mage 
is abſolute in him. „ ee 
Let it be here premiſed, that as to the negroes, the conditi- thou 
en is nugatory in itſelf; becauſe they being deviſed to the exe- MW abilit 
©:1tors, with a power to ſel], it was entirely unneceſſary to re- 
quire, that William ſhould join in the conveyance, and there- 
fore if he had really refuſed to do fo, tho* it might have prevent- 
eld aq eſtate from veſting, it would not have dive/ted an eſtate. 


But 
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But ſuppoſe the act required to be done, were material; it 
is denied, that a forfeiture has taken place, either by emiſſion, 
or by any act of cemmiſſion. 53 „„ 

As to the firſt, the charge is, that William has not em” in 
a conveyance of the ſlaves mentioned 1n his father's will. But 
before this is relied upon, it ſhould appear, 1ſt, that the execu- 
tors had found a purchaſer for the ſlaves, and adly, that they 
had produced a conveyance of them, requeſting him to join. 
For William Keene, is not authorized to ſell, but is required, 
to join in conveying to the perſons, to whom the executors had pre- 
viouſly fold, But again: neither William Keene, nor the ex- 
ecutors could convey the negroes until they were reduced into 
poſſeſſion. Such a conveyance would have been ipſo fads void, 
beſides expoſing the parties to a ſevere penalty. A condition to 
do a thing, which amounts to maintenance is void. Shep. 
Touch, 129, 1 Hawk. pl. Cr. 253, Rolls Ab. 447. It then this 
be a condition ſubſequent, the performance of it is forbidden by 
the law, and therefore, no forfeiture can have incurred. 

2dly, What act has William Keene done, to diſable himſelf 
from performing the condition? Let it not be forgotten, that 
ſo ſoon as he arrived te full age, he bound himſelf by a declara- 
tion, ſufficient to reſtrain him from any active breach of the con- 
dition. But if not ſo, the deed of 1789 was not a breach, It is 
found, that at that time, the negroes were in the adverſe poſ- 
| ſeffion of another; the deed therefore was void, both at com- 
mon law, and by the act of Aſſembly againſt the ſelling of pre- 
tenſed titles. If fo, it could produce no. diſability whatever in 

illiam Keene, if the negroes ſhould ever afterwards be reco- 
vered, and reduced to poſſeſſion. If a feoffee, upon condition 
to reenfeoff, be diſſiezed, and then he take wife, and enter into 
a ſtatute, &c. yet before his entry, this is no breach of the con- 
dition, for till then, the charge doth not bind the land. Shep. 
Touch, * 143, Co, Litt, 222, 2 G. Rep, 59, 5. Suppoſe 
then, that the negroes in queſtion ſhould hereafter be recovered, 
and admit that the truſtees in the deed of 1789 could recover da- 
mages, under an idea, that this deed, though not valid as a con- 
veyance, amounted to a covenant to convey, when the negroes 
Jhould be recovered, {till ſuch a recovery would produce no diſ- 
ability, and moſt certainly, a Court of Equity, would never 
decree, in the very teeth of the ſtatute, a ſpecific execution of 
ſuch an agreement. Ter | GG 
William Keene then, cannot properly be charged with a 
breach of the condition, until, having it in his power, legally, 
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to perform it, and being requeſted to do fo, he refuſes. Be. 
ſides, the deed of 1789, is not only voluntary, but fraudulent 
as to the appel ce, who had purchaſed and paid a valuable con- 
ſideration for the land, ten years before this deed of truſt was 
But if all theſe points are againſt the appellee, he is moſt clear- 
ly entitled to the 240 actes, which were entailed upon Wil. 
liam the 2d; by the will of his father, and therefore deſcended . 
upon William the 3d, unclogged with the condition in New- 
„%% $ LSE | 
The PRESIDENT delivered the opinion of the Court. 
There can be no diſpute about the 240 acres, which being 
entailed by William Keene the firſt, deſcended ugon William 
the 3d, free from the conditions in the father's will, and being 
converted into a fee ſimple eſtate in 1776, he was enabled to 
convey to the leſſor of the plaintiff, a compleat and abſolute eſ- 
tate in this parcel of land, by the deed of 17790 
But as judgment is given for all the lands mentioned in the 
declaration, without diſtinguiſhing this part, from the other, 
it muſt be reverſed, unleſs the plaintiff's title to the whole can 
be ſuſtained. e 85 l | 
The condition annexed to this deviſe in the will of Newten 
Keene; is active, ſo far as it requires the ſon, when of age, to 
Join with the executors in a conveyance of the ſlaves to thoſe, 
who might purchaſe from them; or paſſive, as it injoins him, 
to ſuffer this property to be enjoyed by the deviſees, in caſe they 
were not fold, The condition was certainly nugatory, ſince 
the deviſe to the executors to ſell,” or to the Jegatees, was per- 
fect, and would have included the heir, without any act on his 
part. It was added, probably; from abundant caution, to re- 
move any doubts of the title from the minds of purchaſers. But 
though it was unneceſſarily required, the deviſee was not there. 
fore excuſed from the obligation of performance, ſince he took 
the eſtate ſubject to that condition. This then brings us to the 
queſtion, whether it has been ſufficiently performed, er not ? 
In January 1775, the deviſce executed a writing under ſeal, 
reciting,” that in the preceding month he had attained full age, 
ſtating the condition on which the land was deviſed to him, 
which he had conſidered, and declaring, that he would abide by 
the directions, deviſes, and conditions of the will, and join in 
any ſale of the lands and ſlaves, according to the will. 
It is objected, that this is not a conveyance, but merely an 
executory declaration. As to the lands, this is true; the title 
| to 
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to them cannot paſs at Jaw, but by a ley” conveyance; yet 
a Court of Equity would have compelled him, to relcaſe to the 
perſon, who might purchaſe from the executors. But it is un- 
neceſſary, to eonſider the extent of the obligation, which this 
declaration impoſed upon William Keene, as to the land, ince 
k is found, that he Joined the executors in a conveyance of it. 

As to the faves, the declaration under conſideration, is im- 


portant. This ſpecies of property may pals, from one to ano- 


ther, without a deed or written contract, if a valuable conſider - 


ation be given. And if William Keene had inſtituted a ſuit for 


the recovery of theſe ſlaves, the bigs ig queſtion, would hays 
been ſuch an evidence of a contract; 5 t have created a bar to 
his recovery 3. not by way of elteppel, but as paſſing his title. 
But it was contended, that he ought, as ſoon as he came of 
age, to have conveyed his right in the ſlaves to the Executors, 
This would have been doing more than the teſtator required. 
He is only enjoine?, (in caſe of a ſale made by the executors,) to 
unite with them in a conurtyance to the purchaſer, and this he 
was not bound to do, unleſs required by the-executors, If no 


ſale were made by them, he was then bound, to ſuffer this pro- 


perty to be enjoyed by the deviſees; 

It is objected, that the deed of truſt made in 1580, has diſabled 
William Keene from conveying to a purchafer when required, 
and has allo deprived him of the power, of petmitting the enjoy- 
ment of the property by the deviſees, within the meaning of the 
teſtator. To this, there are two ſufficient anſwers, 

iſt, That the ſettlement is merely voluntary, and ere RN 
fraudulent as to creditors and purchaſers, and indeed as to all the 


world, except the grantor himſelf, It is therefore void, as to 


the appellee, who claims under a prior title from William 
Keene. Befides, the declaration made in 1775, and recorded, 
had paſſed away his intereſt in the flaves, to the uſes mentioned 
in his father's will, and therefore the deed of 1789, could not 
operate to defeat i it. 

2, If it could be admitted, that this deed produced à Werft, 
fill the remainder man could not lawful] y enter in 1788, before 
this dzed was made. 

Upon the whole, we are of opinion, that the eandfkiong in 
the will of Newton Keene have been . and that the 


judgment muſt be affirmed, 


GRANBERRY'S. 
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GRANBERRY's Executor, 


againſt 


JOSIAH & JAMES GRANBERRY. 


Ls HE appellees filed their bill in the High Court of Chan. 
cery againſt the appellant, the executor of their father, 
and. their guardian, for an acccunt. | 


To the report of Auditors made in the cauſe, the apvellant 


took the four following exceptions, tit, That his receipts of 
money in depreciated paper, are reduced by the ſcale of depre- 


ciation, on the day they were received, without any proof that 


he received it unneceſlarily, or delayed paying it away to thoſe 
who were entitled to it. | | 


* 


2dly, Intereſt is allowed on monies in his hands, as if he 
were a debtor,' or had retained the ' ſame improperly, and 
that too at a time, when borrowers of good credit were not 


to be met with, and when the executor neither did nor could 


make a profit thereby, „ 
3dly, No commiſſions are allowed him. 
4thly, That ( 500 due from him to the teſtator and to be 


paid in June 1779, and which was paid on the day, is charged | 
to him as ſpecie. 6 


The report being confirmed by the High Court of Chancery, 


the defendant appealed. 


Roo p for the appellant, As to the firſt exception.—An 


executor, is in the nature of a truſtee ; he receives no benefit 
from the execution of his office, and ſhould therefore be ſubje& 
to no injury, unleſs he hath produced it by his own miſconduct. 
An executor is n 


% only compelled to receive the debts of his 


teſtator, but is bound to ſolicit and toenforce the payment of them, 


e eee to not uihng fo proper: 


means of obtaining payment, he muſt ſuſtain that loſs. In this 
ſituation therefore, it would be unjuſt, to burthen him with the 
loſs, by depreciation of money, thus forced into his hands, and 
at a time, when perhaps no opportunity offered of applying it. 
Some reaſonable time then, ſhould be allowed him, to diſpoſe 
of the money, before the ſcale can with juſtice be applied. 


Second exception. Where the riſk muſt be run by the exe- 
cutor, he is not bound to pay intereſt, This is laid down in 
the caſe of Ratclift vs Graves, 1 Yern. 179; and tho! in that 


caſe, intereſt was decreed, yet it was upon a principle, which 


does not apply in this country : it was, that the money 1 


5 - 
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be inſured. S0, an executor who changes the nature of a debt, 
due to the teſtator, becomes liable himſelf to pay it, out of his 
own pocket—1 Fern. 473, An executor is not liable to pay 
intereſt, even in England, unleſs he make a profit by the prin. 
cipal. Brow. Ch. Rep. 359, Newton vs Bennet, The Chancellor 


n. was therefore miſtaken, (as I humbly conceive,) when he pre- 
er, ſumed the appellant had made a profit, becauſe the cantrary was 

not ſhewn. The executor could not in this caſe, diftribute the 
nt money amongſt the legatees, who were under age, and who of 
of courſe, could not give him a diſcharge; he was therefore come 
re. pelled to retain it, and unleſs it appeared, that he made uſe of it, 
mat | . can be more unrighteous, than to force him to pay in- 
of tereſt. rh ne | | ER” 

: It is true, that the appellant ſtands in the double character 
he of guardian and execytor, but as the debts due from his teſta- 
ind tor, were not all diſcharged, he will he conſidered as holding 
not the money, in his capacity of executor, The intereſt, I con- 
uld ſider as a reaſonable compenſation for his trouble, upon the ſame 


rinciple, that he is entitled to the undiſpoſed ſurplus, unleſs 
ert by an expreſs compenſation allowed by the teſtator. 
be There is na caſe to be found, which ſubjects a guardian to the 


gel yment of intereſt, from whence I conclude that he is not 
| iable to pay it? and a guardian and executor appear to ſtand, 
rr, much in the ſame ſituation; for if the former, take a bond for 
| rent due to his ward, he is liable to pay it out of his own pock- 
An et, and the bond is his own. 2 Ch. Rep, 97. | | 
efit The law of this ſtate, requires, that a guardian ſhould annual. 
ject ly return an account of the profits and of the income of the 
uct. ward's, Hate, to court; but this can only mean the real eſtate, 
his to which, the words profit and income, are more properly appli- 
em. cable; unleſs indeed the guardian ſhould lend out the money, 
per . Fc caſe, the intereſt would be income, and to be account- 
this d for. | ; FEE ODETTE 
the Third exception The legacy given to the executor, is to be 
and conſidered as 2 gratuity, independent of his trouble in executin 
> it. the truſt, and not in lieu of his commiſſions, If he had refuſed, 
pole he would ſtill have been entitled to the legacy, and having un- 
dertaken the trouble, he ought to receive a compenſation for it. 
exe Fourth exception The appellant, being an executor, was 
1 in not thereby rendered incapable, of diſcharging a debt he owed 
that to the eſtate of his teſtator, at the time it became due, more eſ- 


hich pecially, as it appears in this caſe, that the payment was appli- 
ignt ed to the diſcharge of a debt, due from the teſtator. If fo, he 
ot | 1 15 
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is enitled; equally with athens. to the "cds of the law, ref, 
pecting payments in paper money. 

CAM BELL for the appellees. iſt Point—Nothing can be 
More uit, or reaſonable, than that an executor, Claiming to 


be charged on a day poſterior to that, on which he received mo- 


ney, or in other words, wich leis than he received, ſhould ſhew 
ſome good reaſon for ſuch a pretenſion- It is a ſubject; ſuſceg. 
tible of proof and of explanation. 

If the rule laid down by the Chancellor A ada, to what 
other can we reſort. The liability of an, executor, if he do not 
recover his teſtator's debts in proper time, can only exiſt, where 


there was probable g ground to apprehend infolvency, or the like; 


and in ſuch cafes only, can he be charged with ſuch negligence 
as to render him perſonally liable. But at a time, when a de- 
preciated paper money was in circulation, I ſhould not heſitate, 
to conſider an executor. guilty of malfeaſance in his office, who 

ſhould preſs for the payment of his teſtator's debts, unleſs under 
un evident neceſſity. 
Ad pointe—T'he Chancellor, inche ene eee and Ben- 
net; which has been cited, ſays, that where it does not appear, 
that the executor applied the money to the purpoſes of the will, 
or unleſs he brings it into court, he ſhall be preſumed to uſe t 
in the way of his trade, and be liable to pay intereſt for it. 
This caſe, is ſtrongly in my favor, If there be debts due from 
the eſtate, and carrying intereſt, and the executor permits that 
intereſt to accumulate, when it might be avoided, it is right 
that he ſhould anſwer it out of his own pocket. 

2d point By the laws of this ſtate, a guardian receiving the 


ate of a ward, muſt annually render an account; and he is 


confined to the profts or other income, for the ſupport of the 
ward, without being permitted 0 0 farther, wÞ he word 1 
includes maney, as well as land. 


THE PRESIDENT delivered the opinion of the court. 


The firlt objection made to the report is, that the paper mos 


ney is reduced by the ſeale of depreciation, on the day it was 
received by the executor. Upon general principles, ſuch a rule, 
would certainly be improper and unjuſt; and, eſpecially too, 
when the money was reteived in a ſtate of rapid.. depreciation. 
The executor may not be able to find a creditor, or legatee, 
to whom he could pay the money, on the day it was received, of 
the payment might be ſuſpended in ſome _ Fe We ß As 
| mough creditors for the preference. 71 
But 
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But in this caſe, the appellant has neither objeRed to the mode 
wiginally, nor pointed out any other, the propriety of which 
might be conſidered by the court: on the contrary, his ac- 


counts were ſtated by himſelf in the ſame manner, the debits 


and credits being reduced by the ſcale, on the day they were 
received and paid. He ought therefore to be bound by this 
mode, and the Chancellor did right, in oyer-ruling 1 tins eACePY: 
tion. BD 

The W, objection, is to che charge of Be as if the 
executor were a debtor, or had received, or retained the money 
improperly. It is contended, that ſuch a charge, at the time it 
is made, is peculiarly unjult, as there were then no borrows 
ers of good credit to be met with; and that the executor Nele- 
ther did nor could derive a profit from it, | 

There are no facts diſeloſed in the record, which can throw 
light upon this ſubject. The bill is filent as to intereſt, and ſq: 
is the anſwer, except that part of it where (| peaking of the | pas 
per mone y which he had icaled,) he ſtates the injury ariſing 
from conſiderable ſums having been on hand, from time to time, 
leſſening every day in their value, without denen to him, 
and without an opportunity of paying it away Thus the” 
queſtion ſtands upon the face of the accounts. t is true, that 
there is no general rule, which obliges an executor to pay in- 
tereſt, ', We find from the caſes upon this ſubject,” that it has 
been determined both ways; and upon principle, it will appear, 
that no general rule can be formed. | 

Each caſe muſt depend upon its own particular eireuaiiences; 
in ſome caſes the executor ought, and in others, he ought not to an- 
ſwerintereſt. In this we think he ought to be accountable for inter- 
eſt, on the money reſting in his hands, from time to time. But 
for the reaſons before ſtated, in; conſidering the firſt point, it 
would be too rigid, and injurious, to charge him with intereſt 
from the day of each receipt of money. The accounts ought 
to be cloſed at the end of each year, and intereſt allowed upon 
the different balances, up to the year 1782, when the whole 
tranſaction cloſed. But ſuch intereſt, ought not to be carried 
to the account of the ſucceeding ears, in order to deduct the 
lame, from the payments made in ſuch ſucceeding years. This 
| ins done in the common caſes of debtors 1s wa as to 
truſtees. 

As to the riſk ſtated at t the "HS or the difficulty of padcvrp 
ing borrowers, it is an objection which does not come from 
th N. os nor is it ſtated by him in his anſwer, but ig 

i H 2 . mentioned 
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executor, he gives £250, and le 
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mentioned in argument as a poſſible caſe. But if if were tiue, 


he might have applied to the Chancellor for his direction, as to 
lending it to individuals, or to the public, which would have 
made him ſafe; or he might have carried the money into that 


court. In this caſe there were children, whole fortunes were 
almoſt entirely pecuniary. It would therefore be unjuſt that 


the money ſhould lie in the executors hands unproductive, ſo a8 
to deprive the legatees of maintainance, or oblige them to reſort 


to the principal of their legacies. 


If the executor does not ſettle his accounts every year, b. 
ought at leaſt to ſtrike the balance at the end of every year, tha: 
he may ſee the ſtate of his accounts and of the funds in his hands, 
It is upon this principle, that we eſtabliſh the rule before men. 


_ tioned. 4 t 555 
In ſtating this intereſt, the appellant ought to have credit fu 


the G 500, in 1773, which by the will was directed to be lent 


bim without intereſt, and to be re-charged with it in 778, 
„„ 8 5 


when the loan was to ceaſe. „„ | 
The third objection is made on the ſcore of commiſſions. 
An executor, is certainly entitled to ſome compenſation for 


his trouble, and that, by cuſtom, is generally fixed at five per 


cent upon actual receipts. But it is objected, that the legacy 


| Jeſt to him, is a bar of all further compenſation. Fhe: rule, 


that a legacy given to an executor, defeats his claim to the un- 


_ diſpoſed reſiduum, is aflimilated to the point under conſideration. 
But that principle, ſeems to be much miſtaken, in the applica- 

tion made of it. It is unneceſſary for us to give an opinion up- 
on that point, as in this caſe, there is no ſurplus; yet it may be 


obſerved, that if there were ſuch a reſiduum, the legacy would 
be no bar, as there were ſeveral executors, to all of whom un- 
equal legacies are given, and ſo this coùrt decided, iu the caſe 


' of Shelton and Shzlton. - The-prefent queſtion therefore, like 
all others of this nature, depends, (as to the amount to beallow- 


ed, ) upon the cuſtom, and the intention of the teſtator. He 
cleatly meant, to allow an adequate compenſation. To one 

15 that ſhould be an inſufficient 
recompence for his trouble, he authoriſes the other executors 
to encreaſe it, if neceſſary. In the codicil, he gives the appel - 
lant (who is not named an executor in the will itſelf,) a legacy, 
as being his nephew, and to this, he would have been entitled 


_ this? he had refuſed the office.” It would feem, as if the teſtator 


did not at firſt mean to make him an executor, by his directing 


Bi exaeut#r4, to lend him £500 with intereſt. | So that it i» 


evident, 
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6, evident, he never intended the legacy as a compenſation for his 
to ſervices, but merely as a bounty. The appellant therefore, 
e ought ts have credit, for five per cent commiſſion on his re- 
ut ceipts of each year, before the accounts are cloſed, in order to 
re adjuſt the intereſt as before mentioned. . 1 
at As to the 4th point, the court entertain ſome doubt, whe- 
as ther the G 500, ought to be charged to the defendant at all, 
nt or not? | . : . 
In the exceptions, it is ſtated as a debt due from the appel- 
be lant, to the teſtator, and paid in 1778, —in his account, he 
at gives credit in October 1777, for this ſum, as due in 1778, 
s, and reduces it by the ſcale of October 1777. He is charged 
n. with it by the commiſſioners, in 1778, as caſh, had five years, 
without intereſt, and then due; in which caſe, he ought not 
v1 to be charged with it, unleſs he received it in other money, 
nt WF that what came to his hands by collection, with the whole f 
85 which, he ſeems to be charged in the account. This fact 


therefore, muſt be aſcertained in the Court of Chancery. 
If it appear, that he is ſo charged, the credit in his account 


or {as executor,) in October 17%, ought to be conſidered as a 
Jer payment on that day, in paper, and reduced by the ſcale ac- 
cy cordingly; for a debtor, by undertaking the office of an executor, , 
le, cannot be prevented from exerciſing, in common with others, 
in- the right of paying in paper money a debt due to the teſtator. And 
n. as no better proof can be expected, the entry in his account, 
Ng will be evidence of the time of payment, and from that time, 
Ip- he bound his ſecurities, to be anfwerable for the proper applica- 
be tion of the money, | 3 5 
a0 The decree therefore muſt be reverſed with coſts, and the cauſe 
in. remanded to the High Court of Chancery for the enquiry to be 
ale made, and for an account to be taken, according to the princi- 
Ke ples of this decrec. e , 
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CASES ARGUED AND DETERMINeD f + 
F | 
C OUR T or APPEAL 8 
„ 5 
THE SPRING TERM OF THE YEAR 
1 1794 e 
TAY LOR'S Adminiſtratrix, 
against 


PEYTON'S Adminiſtratrix. 


MUls was an action of debt upon a bond, inſtituted in the 
Diſtrict Court of Northumberland. The declaration was 
in common form, with a profert &c. Upon oyer, the bond i; 
ſet forth at large, and the defendant pleads payment. The ju- 
ry found the following verdict; viz: “ We find for the plain- 
e tiff the debt in the declaration mentioned, if the court ſhall bt 
of opinion, that the copy of the original bond with the en- 
ec dorſements thereon, filed in this cauſe, and proven to be ftv 
de len and burnt, all of which is well atteſted, is legal evidence 
© to go to the jury and- ſupport the plaintiff's declaration, 
te otherwiſe they find for the defendant.” CITE 
Upon the copy of the bond is endorſed a memotandum ſigned 
by three perſons, certifying that they had compared the copy 
with the original and found them perfectly to agree. Judgment 
for the pleintiff and appeal pra yen. 
Wisfixc rom for the appellant. The copy of a deed, of bei; 
which oyer cannot be demanded, may be given in evidence ii the 
the original be loſt, or be in the poſſeſſion of the adverſe party 
But if oyer be demanded, and muſt be given, the obligee has nd pra 
remedy left but to reſort to a Court of Equity, to eſtabliſh the R 
bond. Even if this court ſhould conſider itfelf bound by 3 
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c:ſe of Read vs Brooknjan in 3 Durnf. and Eft 151, fill that 


deciſion will have no influence upon this caſe, ſince the loſs of 


the bond is not ſtated in the declaration, or put in iflue by the 
pleadings. . hs, 


MARSHALL for the appellee. The caſe of Puered vs Dune 


- 


, combe, 2d Ld. Ray, 852, is an expreſs authority to prove that 


it is not neceſſary to produce the original bond. Why the par- 
ty ſhould be forced into a Court of Equity, if he can at [Jaw 
prove the exiſtence, and ſubſequent loſs or deſtruction of the 
bond, I am at a loſs to imagine. The ſame evidence is re- 
quired in both eourts The danger of ſetting up a forged bond; 
for the copy of the real one, is not greater in the one court than 


imthe other. If a ſuit ſhould be brought in the Court of Chan- 


cery, and doubts be entertained concerning the execution, or loſs 
of the bond, that court would at laſt direct an iſſue to be tried 
at law. In the note to the caſe of Read vs Brookman, it was 
decided that the copy of à bond, or of a releaſe might be given upon 
oyer. But admit it to he true, that the bond muſt be produced, 
if oyer of it be demanded, yet if the defendant wave the neceſſi- 


ty of ſeeing the original, and without denying the validity of 


the bond, avoid it by the plea of payment, it is ſurely too late 


after this to object; | 


WaAsSHiNGTON in reply. The caſe of Puered vs Duncombe 
was decided before the ſtatute of the 4th of Ann, C. 1, mak- 


ing the ſum mentioned in the condition, inſtead of the penalty, 


the real debt, and is therefore not to be relied upon. 

The caſe of Matiſon vs Atkinſon; 3 Durnf. and Eaft 7535 
in the note, is againſt the appellee, becauſe it proves, that where 
oyer of the original is diſpenſed with, the plaintiff muſt file a 
ſpecial declaration, ſtating the loſs of the bond, or obtain arule 


upon the defen:lant, to ſhew cauſe, why profert of a copy 


ſhould not be accepted. This mode of proceeding, tho new; 


ſeems liable to no folid objections, becauſe the loſs being put in 


> . - 55 . 
flue, the defendant is apprized of the point he is to conteſt. 


Lyoxs J. We will not now determine how the caſe would 
have been if the defendant had inſiſted upon oyer of the original 
bond: becauſe it is clear, that the has waved the neceſſity of its 
being produced, by accepting oyer of a copy, and pleading to 
ne ion N EET er. x 

The caſe is completely within the reaſon of the modern 
practice, ſtated in the caſe of Read vr Brookman, in 3 Term 

ep. and the notes ſubjoined. Gel) HARE WE: 


} 
F "9/408 


Judgment affirmed. 
BURWELL 


— 


254 SPRING TERM 


BURWEL mL, againſt COURT. 
HIS was an appeal, from a judgment of the Diſtrict Cen 


of Williamſburg, rendered upon a bond for the fort- 


coming of property taken in execution. 
Mr. Roxorn for the appellant ob jected to the form of the 


bond, the condition ef which is, “ that the property ſhall be | 
pro Juced at the day of ſale,” but appoints no place. 


By the court The act of Aſſembly requires that the die 


dant ſhould give bond and ſecurity to have the property forth- 
coming at the day of fale, but is ſilent as to the Place, —The 9 


mil 1005 therefore cannot vitiate the bond. 
| N affirmed. 


"SMITH & MORETON, 


againſt 
WALL AC E. 


HIS. was an appeal Gen A Sens of the Hig h "ENT of 
Chancery. The caſe was as follows: "The appellants 


Inflituted a ſuit in the General Court againſt Benjamin and 
William Piper, the latter of whom being arreſted by the appel. 
lee (the ſherif) was diſcharge] upon tae parol Hel SHEEN of 


Fett to become bail for his appearance. 
The clerk being of opinion that this andortiing was not ſuff 


| cient, and a bail piece being offered, and rejected by him, becauſe 


it did not mention the name of the defendant on whom the writ 
had not been ſerved, a common order was entered at rules againſt 


rhe defendant and ſheriff. On theBth day of the ſucceeding term 


{at whichtime the office judgments were to be ſet aſide): the bail 
beice being again ovjeQed to by theclerk, for the reaſon before men- 
tioned, it was ſhewn to the plaintiff's counſel, who thinking it 


fufficient, ſaid that he ſhould make no objection to it. It was 
then delivered to the clerk, who was directed by the counſel to 
ile the ſame; but he, not knowing what had paſſed at the bar, 


entered the plea of payment for the ſheriff, againſt whom judg- 


ment was afterwards obtained in the Dittrict Court. From 


this che ſheriff W IE pending which, the real e oh- 
{Tex 


Fa EE =o Q O% ty wn, 


* 
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ered te deliver himſelf up to the plaintifF* s attorney, in exone- 
ration of the ſheriff, but was refuſed. The gentleman who ap- 
peared as counſel for the Plaintifts! in the General Court, being 
examined as a witneſs in this cauſe, depoled, that when he de- 
elared he ſhould not object to the bail piece, be only meant that 
in caſe a motion were made by the defendant's counlel to receive 
the bail piece, and to be permitted to ſet aſide the office judg- 
ment, ke ſhould not oppoſe it; but that he {ſtill expected tlie 
ſanction of the court was to be obtainel, as was the practice ; 
where an objection was made to the bail piece. 
Tobe relieved againſt this judgment, the ſheriff fed. 75 bill in 
the High Court of Chancery, and a perpetual injunction Was 
decreed, from which decree an tppeal was prayed. 15 
Roxotn for the appellants.* I mutt admit that the caſe of 


the ſheriff is a hard one; and cannot fail to excite compaſſion. 


It is to be regretted that he can bo relieved only by thifting the 
burthen from himſelf, to anather, who on no principle whatever 
ought to bear it. 

Let it be ole that che e a the appellee are 
equally innocent; equally clear of any charge of negligence, 
or improper conduct, Let their relative ſituations in this court 

are widely different. The former, has the law in his fayor 
- ant} cannot loſe the advantage it gives him, unleſs it be 8 
by ſuperior equity on the part of the latter. It cannot be pre. 
tended that this is the caſe. But the truth is, that the appellee 
has not equal equity with the appellants, becauſe he has been 
guilty: of an unwarrantable negligence, which has operated to 
the prejudice of the party againſt whom he now ſeeks relief, 

By omitting in the ſirſt inſtance to take a bail bond, he depriv- 
ed the pkt at law of the opportunity of excepting to the ſpe- 
cial bail. For unleſs appearance bail be given, ſpecial bail can- 
not be demanded. But admit that the bai] piece was ſufficient, 
and ſo can ſidored by the plaintiff's counſel, it was the duty of the 
ſheriff, againſt whom the judgment was entered at the rules, to 
fee that the bail piece was filed, and a proper nlea entered. He 
could relieve hunſelf by no other means. He was legally, as 
well as equitably, bound to ſubſtitute ſomeother ei 525 the ; 
debt, before he could be diſcharged. 

: Tho# he ſhould be permitted to ſhelter himſelff under che ohe 
of i ignorance' or ſurprize, on the day the miſtake (as it is pre- 
tended). happened, yet the orders of the court being extended, 
and read the ſucceeding day, gave him abundant opportunity to 
W it. ws failing to do fo ſubjects him as eaſt to the N 

28 N51 
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of negligence, againſt which equity can never relieve; and fog 
which a third perſon ought not to {uffer. This negligence was 


calculated to impreſs the plaintiff's counſel with a belief, that 
the bail piece was withdrawn, and conſequently prevented him 


from objecting to the ſufficiency of the bail, which he was not 
precluded from doing by his 5 not to 1 55 to the form | 


bo the bail piece. 

Between perſons ſtanding in this ſituation, equity ought not 
10 interfere. Te 
MARSHALL & ben for the appeties, If accident or 

ſurpriſe can ever furniſh a ground for the relief of a Court of 
Equity, the pretenſions of the appellee in this caſe muſt be well 
founded But if Mr. Ronold be correct, it is impoſſible that 
accident, unmingled with fraud, can ever be relieved againſt; 
for in all ſuch caſes, both parties are, or may be equally inno- 


cent. If a bond be loſt, or deſtroyed, both parties are 


Equally: innocent, and yet a Court of Equity will re- 
lieve. No blame is imputed to the appellant, and none can 
with propriety be charged upon the appellee. Vet an accident 
has happened, which (ubjecs the latter to unmezited a e at 


law. 


When the bail piece was objected to by the clerk, his attorne 
had either to appeal to the court, or to adjuſt the difference e 
the adverſe attorney he attempted the latter, and ſucceeded— 
the former became of courſe unneceſſary. The clerk Was then 
directed to file the bai] piece. Ignorant of the agreement of the 
counſel” he by miſtake enters a plea for the ſheriff, | Theblun- 
der was in the officer of the court, not in the party, and thete- 
fore it ſhould not injure him. But it is contended chat a real 
injury to the plaintifts might have reſulted from this miſtake: 
ſuppoſe it might, yet none ſuch ĩs proyed: a real injury ſuſtain · 


ed by one party, is not to be ſanctioned becauſe it i ic pe wn | 


that the other might alſo have been injured; But there i 
truth no ground, even for the conjecture of the counſel, - "The 
ſheriff is not bound to take appearance bail! He m himſelf 
become ſpecial bail, or the defendant may give cher ecial bail. 

i Suppoſe the bail piece had been filed, would the appellant have 
been in a better ſituation than he now is? He could not have 

charged the bail, until after a non et inventus had been return - 
ed upon a ca. fa. againſt the principal; and it appears that the 

| principal offered to 8 Wh 9 l 225 82 hs 


— 4 


The Stpellee did every thing: hich! he. was ; bound to do. | 


* 
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Lyons J.— The court are of opinion that the bail piece was 


ſufficient, and muſt have been ſo conſidered if it had been ob. 
jected to, at the time it was offered. The clerk therefore miſ- 
took the law when he rejected it, and entered a plea for the 
ſheriff That court might, and moſt certainly would, have 
corrected. this miſtake at any time, if it had been moved to do ſo. 
But the party was ill adviſed when inſtead of doing this, he ap- 


plied for a ſuperſedeas to the judgment, ſince the record furniſh- 


ed a Superior Court with no ground for an interference. 
However, we are fully ſatisfied upon the equity of this caſe, 
A more complete ſurprize can hardly be conceived. It would be 
ſtrange if an accident ſo miſchievous as this in its effects, 
were beyond the reach of that court, whoſe peculiar province 
it is to grant relief in ſuch caſes. The negligence with which 
the appellee is charged, is fully excuſed. by the agreement of 
the counſel, and the miſtake which followed; and therefore 
cannot be urged as a ground for denying the relief which has 


been extended to him, | "45 | + = 0 | 
5 . The decree muſt be affirmed, 


. 
1 A 6 4 a 


WALTER FET ER, 
e ee 9 8 . 
SAMUEL COCKE Executor of Henry Cocke, 
THIS was an action of debt, brought in the Diſtrict Court 
of Williamſburg hy the appellant, upon a bond given to 

him for and on account of Meſſrs. Glen and Peter, merchants 
in Glaſgow. The declaration ſtates the debt as due to the 
plaintiff without mentioning for whoſe uſe. + ö 


The defendant without Craving oyer, put in the following 


_ Pleas. 


1ſt Payment—2dly, That the debt was originally due to a 
Britiſh ſubject, and was acknowledged by the teſtator to the 
plaintiff, on account of Glen & Peter, merchants in Glaſgow, 
who were Britiſh ſubjects; and was contracted before the 1ſt 
of May 1782, and was not transferred to a citizen of this ſtate, 
nor to any perſon capable of maintaining an action in this com- 
monwealth, at any time before the firſt of May 1775, for a2 
valuable conſideration, There are many other pleas, all un- 
2 ä important 
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important in the deciſion. At the trial, an objection was made 
by the defendant to the admiſſion of the bond in evidence; be- 
cauſe the bond ſtated in the declaration was given to Walter 
Peter, and the one offered in evidence, is to Walter Peter of th; 
County of Surrey an account of Meſſrs Glen & Peter mecrhants i 
Glaſgow, This objection being fuſtained by the court, the 
plaintiff filed an exception to the opinion; and a verdict and 
judgment being given for the defendant, the plaintiff appealed. 
WäioXHAM for the appellant. It was neceſſary that this 
ſuit ſhould be brought in the name of Walter Peter, the truſ. 
tee, as he alone had a right to recover at law. The uſe to 
which the money was to be applied when recovered, was un- 
important to the debtor; it was ſtated in the bond merely as 3 
memorandum for the obligee, and would have been very unne- 
ceſſarily ſet forth in the declaration, It is not uſual to ſet out 
the bond at large in the declaration, provided the material parts 
of it are ſtated, ſo as to apprize the defendant of the true ground of 
the action. It might as well be contended, that the title, cr 
lace of reſidence of the parties if mentioned in the bond, ſhould 
@ carefully recited alſo in the declaration. „ 
Lyons J. There appears to be a defect in the declaration 
which has not been noticed. It charges that the ſaid Henry 
Cocke and a certain Richard Cocke deceaſed, whom the ſaid 
Henry Cocke ſurvived, gave thg bond in queſtion. And the 
breach laid is, that “e neither the ſaid Henry nor the defendant 
hath paid”, without averring non-payment by Richard the other 
obligor. - RE Cr e. „ 
5 3 for the appellant. It is a rule, that the plain. 
tiff need not aver a matter, which it would be unneceſſary for 
him to prove, if averred; and, if in the preſent caſe, the de- 
claration had charged non-payment by the other obligor, the 
plaintiff could nat have been required ta prove it. The defen- 
dant pleads payment, and there can be no queſtion, but that 
under the act of Aſlembly permitting him to prove all the diſ- 
counts in his power, he might have availed himſelf of any pay: 
ments made by the other obligor. The caſe of Buſher 
ws Philips. Hull. niſi prius 163, feems to be in point. 
That was an action of debt, on a bail bond, againſt. C. and 
the declaration ſtated, that the defendant and two others be- 
came jointly and ſeverally bound; the breach was that the de- 
fendant had not paid. The plaintiff had judgment, although 


. 


— 
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the defendant demurred ſpecially, and ſtated as a cauſe, that the 


Lyons J. delivered the opinion of the court. The firſt 
objection cannot be ſuſtained upon any principle. It was unne⸗ 
reſſary to Nate in the declaration; the uſe or conſideration for 
which the bond was 3 and if it had been ſtated, it would 
have been mere ſurpluſage. | | 


declaration did not aver non-payment by the other obligors,* 


But we do not feel ſatisfied upon the objection to the declas 
ration ſtated from the bench. _ | ff 

The cauſe mult be ſent back for a new trial, with directions 
to admit the bond as evidence but referving to the appellee 


by the conſent of the appellant the liberty of availing himſelf of 


any other legal exception to the proceedings already had, as if 

this judgment had riot been rendered; or any appeal granted. 

Fe, 55 5 | Judgment reverſed: 
EV | 


HIS was an appeal from a judgment of the Diſtrict Court 
1 of Charlottetville, affirming the judgment of the County 
Court of Charlotte, upon a bond given for the forthcoming of 
property taken under execution — „„ 
The condition of the bond is; “ that if the ſaid Hubbard and 
« Temkies; ſhall deliver to Samuel White, ſheriff &c. on Fri- 
& day the 15th day of June next, at Charlotte court houſe, be- 
ing the day of tale appointed by the ſaid ſheriff, three negroes 
by name] which were taken under execution by a writ of 
« ff. fa. iſſued from the office of the County Court of Charlotte, 


1 the ſaid John Taylor the ſum of £151: 6: 11 33 then” 
C ' | 


The objection to the judgment, inſiſted upon by Mr. Wicks 
ham, was, that the condition does not mention the perſon a- 
gainf thom the execution iſſued; or upon whoſe properly it was 
evied. VV Re 

By the Court, The law requires that the execution ſhould 
be deferibed in the condition of the bond which not being ſuffi⸗ 
| e „„ ciently 


* See the caſe of Arſeott and Heale, Cro. Car. 6. debt againſt 3 vbli.. 


gors, one pleads ſotvit ad diem. Replication that neither of the three 


nor any one of them had paid; on iſſue joined, verdift, that one had | 
not paid, held geod. 
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ciently done in this caſe, in the inſtances mentioned at the bat 
the judgment is erroneous. e 
Judgment muſt be reverſed, and the motion of the 
appellee on the ſaid bond over- ruled The bond 
and execution quaſhed. 5 


. 
* p 
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0 ARR again GOOCH. 


THIS was an appeal from a judgment of the Diſtrict Court 
of Charlotteſville in an action upon the caſe, brought b 
the appellee. The declaration ſtated: that John Carr dees, 
by his will, directed his executors (of whom the defendant was 
one) to ſel} a tract of land the property of the teſtator : that the 
plaintiff was employed by the executors, to cry this tract of 
land at public auction, when the ſame. was purchaſed by a cer. 
tain John Moore who was the higheſt bidder. That Nathaniel 
Anderſon, one of the executors, complained of the fale as be- 
ing unfairly made, and contrary to the directions of the execu- 
tors, and inſiſted that the land ſhould be again ſet up for fale. 
| That the defendant objected to this, and promiſed that if the 
plaintiff would not cry it again but would confirm the fale fo 


___- 


made, that he would indemnify and ſave him barmleſs from all 


actions or demands, which might be brought againſt him on ac- 


count of the ſale made to Moore: that the plaintiff in conſider- 


ation of this promiſe did forbear to cry the land again, and did 
confirm the ſale. The breach is, that the defendant riot regard- 


ing his faid promiſe did cauſe and permit an action to be brought 
. againſt him, in his name, and that of the other executors, for 
and on account of the ſale ſo made to the ſaid Moore, and did 
_ Cauſe and permit a judgment to be obtained againſt him, for 


Upon the plea of non aſſumpſit the plaintiff got a verdict. The 
defendant moved in arreſt of judgement but was over-ruled,. - 


WsHIxG To for the appellant, There is either no conſi- 
deration at all laid in the declaration, or if there be, it is an il- 
legal one. iſt, There is none laid. Aftet the appellee 
had ſtruck off the land to Moore, his power over the ſub- 


ject ceaſed. He had no longer an authority to vacate the pur- 
chaſe, 'and again expoſe the land to fale, or to confirm what 


had been done, If the tranſaction was fair ang legal, nothing 


remained 


1 
9 


at 
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d 
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remained to conſummate it, but for the executors to convey, 


If it was unfair or illegal, they alone could confirm or ſell again. 


A promiſe then, made in conſideration of the auctioneer's nat do- 
ing what he could not legally have done, was entirely vain, 
and had no neceſſary cauſe to induce it. As little ſo, as à pro- 
miſe to pay money to B. in conſideration that he will not ſell 
the land of C. which would undoubtedly be a udum partum. 

But if there be a conſideration, then 2dly, it was illegal and 
confequently inſufficient to maintain an aſiumpſit. The defen= 
dant undertakes, that if the plaintiff will confirm an unfair and 
illegal ſale, he will ſave him harmleſs for ſo doing. When the 
foundation of an agreement is fraud, immorality, or any thing 
againſt law, a court of juſtice will not be made the inſtrument ' 
of enforcing the performance of it. The plaintift himſelf ſtates 
the conſideration of the defendant's aſſumpſit to be bottomed ups 
on a fraue. DUES e 

MARSHALL for the appellee. Wherever a conſideration, 
which 1s the foundation of a promiſe, produces benefit to the one 
party or injury to the other, it is ſufficient to ſupport an aſſump- 
fit, The defendant requeſts the plaintiff not to do a certain act, 
and promiſes to fave him harmleſs from the conſequences of his 
compliance. The plaintiff is induced by this promiſe togratify 
the wiſhes of the defendant, which afterwards ſubjects him to 
the payment of damages. Can it be ſeriouſſy urged that in 
ſuch a caſe, (here is no conſideration for the promiſe? If the caſe 
require further aid, let it be obſerved, that the perſon bound to 
indemnify, is the very perſon who aſſiſts in producing the injury. 

The ſecond point appears to be ſtill more deſtitute of foundation, 


The principle laid down, that a conſideration illegal or immo- 


ral will not ſuſtain an aſſumpſit, is unqueſtionably true. But 
I cannot diſcern the application of it to this caſe. It does not 
appear that the plaintiff had done an unfair or illegal act. One 
of the executors ſuppoſes ſo, and inſiſts upon a re- ſale. The 
other executor thinks otherwiſe, ad Wiler to confirm it. It 
is a mere conteſt between them, each wiſhing to prevail, and 
the one promiſes to indemnify a third perſon employed by them 
to do a certain act, if he will obey his directions. N 
Lyons J. delivered the opinion of the court. = 
The principle, laid down at the bar by the appellant's coun- 
ſel, as to the validity of a conſideration, is certainly correct. 
A promiſe to pay money in conſideration of another's doing an 
immoral or illegal act, would clearly be inſufficient to ſupport” 
an action. But the preſent caſe is not chargeable with any ſuch 
33 „ objection, 


264 8PRING TERM 


objection. The appellec was employed by all the executors tg 

erform the duties of a cryer, in the ſelling of a tract bf land. 
that capacity, he ſtruck it off to the higheſt bidder as he was 
bound to do. The fale; for any thing that we can know from 
this record; was fair and legal. But one of the executors think: 
lng otherwiſe, deſired a re-fale; which was ſucceſsfully oppoſed 
by ths appellant, in conſequence of his promiſe to indemnify the 
eryer againſt all actions or demands on that account; Yet this 
very ex2cutor cauſes of permits an action to be commenced a. 


gainſt the perſon he was bound to protect, and recovers dama. 


ges. If there be fraud any where, it is properly chargeable to 
the appellant. Suppoſe a man is arreited at the ſuit of two ex- 
Ectitors, one of whom directs the officer to diſcharge the defen. 
dant,; which is oppoſed by the other: The orders of the former 
are obeyed in conſequence of a promiſe to indemnify and fave 
the ſheriſt harmleſs: Yet this very executor wnites with the 
other in an action againſt the ſheriff, and damages are recover. 
E] againſt him. Can there be a doubt, but that the ſheriff might 
well maintain an action upon this promiſe? It is difficult to con- 
Eeive upon what principle the executors could recover damages 
from the cryer in the preſent caſe. As to the purchaſer, he 
being the higheſt bidder, was moſt clearly entitled to the land; 
if he were not privy to fraud; or appriſed of a deviation in 
the cryer from the orders of thoſe who employed him. In fucli 
u caſe, the cryer might certainly be ſubjected to damages. 
But whether the judgment againſt tlie appellee was 4 
fighteous one or not, cannot be a queſtion in the preſent ati: 


bn{ he has ſuſtained an injury in conſequence of an act perform-_ 


ed at the requeſt of the appellant; againſt which the appellant 

Promiſed to indemnify him „„ 

Me think there is no difficulty in the caſe and 
N | KAffirmi the judgment. 8 


. 1 
-—- 


COLE N, CLAYBORN. 


IME appellee brought ati action of detinue to recover 4 
number of flaves. Upon the pleas of non detinet; and the 
Xt of limitations, the jury found a ſpecial verdict as follows. 
That William Cole the eldet, by his will dated in 1729, 
made the following deviſes, viz. © | Give to my wife, for ever, 


& two negtoes named Will and Sarah, above and beſides her 
| OE e 7 et dower 


or TRT YEAR N ay 


a | | 
i dower-in my lands and negroes; as alſo one ninth of my pers 
« ſonal eſtate:” After which he deviſed as follows, viz, e AY 
« the reſt and reſidue of my negroes and perſonal eſtate, gf 
« what nature or kind ſoever, to my children far ever, 
« equally to be divided amongſt them, the ſurvivors or furyiygr, 
te ſhare and ſhare alike: My will alſo is, that my executors 
« ſhall work all my negroes, {except thoſe particularly be- 
“ queathed) on my lands, until my ſon William ſhall come of 
e age, and the profits of the ſaid lands and flaves, to be equally 
« divided amongſt my children; and in cafe my fon William, 
% ſhould moleſt, ſue, or demand account of my executors for 


. 


« uſing the entailed lands, chen the ſaid reſidue of negroes and 
. perſonal eſtate to my other children.“ = 2-05 | 


That the ſlaves, in the declaration mentioned, are the de. 
ſcendents of a female ſlave allotted to Mary Cole, the widow, 
as part of her dower. „ LE 

That William Cole the younger, father of the defendant 
was ſon and heir at law of the ſaid William the elder, and died 
in the year 17 having by his will deviſed all his perſonal ef 
tate, of what nature or kind ſoever, to his ſon William and 
his heirs for ever, ſubject to certain charges and conditions, 

That after the death of Mary the widow of William Cole the 


eller, which happened befare the year 3752, Bridget, one of 


the ſlaves in the declaration mentioned, and the mother af the 
others, was, on a diviſion of the eſtate af William Cole the 
elder, allotted to Martha, one of his daughters, the wife af one 
Leigh, as her ſhare of the dower ſlaves of the ſaid Mary 
8 That the preſent defendant is the fon and heir at law of the 
faid William Cole the younger, was born in June 1744, and 
in the year 1769, commenced fuit againft the ſaid Leigh for 
the ſlave Bridget, in the declaration mentioned, who at that 
time had na children; That this ſuit abated in 1799, by the 
death of Leigh, who had retained the poſſeſſion of the flaves 
ever ſince the death of the widow, and the preſent defendant 

became poſſeſſed in February 1783. 1 5 1 8 
That the ſaid Leigh, by his will, deviſed the negroes jn 
queſtion to his daughter Mary, and her hufband William Chay= 
born the plaintiff, during their lives, and the life of the ſurvivors 
remainder over to their children; that immediately after the 
death of Leigh, the plaintiff got poſſeſſion of the ſlaves in the 
declaration mentioned; and cantinued to hold them until Februz 

ary 1783» when they came to the e of the defendant, 
That Mary the wife of the plaintiff died in April 1783. An 
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title as heir at law. 
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Upon this verdi& the Diſtrict Court gave judgment for the 
plaintiff, from which the defendant appealed. „„ Tut”, 
Maxsnarir for the appellant. The principal queſtion in 


this caſe is, whether the flave in the declaration mentioned, from 


whom all the others have deſcended, paſſed under the reſiduary 
clauſe in the will of William Cole the elder? if they did, then 
the appellant has no title; if they did not, he has a complete 


— 


I admit, that the reſiduary clauſe is ſufficiently comprehen. 
five to include the reverſionary intereſt in the dower ſlaves; 
but if the whole of this clauſe be connected together, the in- 
tention of the teſtator may require a different conſtruction, 
When he ſpeaks of all his faves, it is improbable that he meant 
to include the dower faves, becauſe he directs that all his flaves 
be worked on his lands by his executors, No it would be 


improper to extend the generality of this clauſe to the dower 


ſlaves,” which the teſtator knew he had no power over during 
the life- of the widow. . And if he could not mean to. include 
thoſe ſlaves in this part of the clauſe, it is not. probable that 
he had them in view in the preceding part of the clauſe, which 
reſpects the diſpoſition of them. — The clauſe is an entire one 


connected together by an evident continuation of the ſame idea, 


4 7 


without any interruption, and muſt be ſuppoſed to embrace the 


Jams ſubjed, rough ut. 
It would therefore ſeem to be a yery ſtrained and unnatural 


ow 


conſtruction to break the clauſe, and make the teſtator mean 


only a part of his negroes, when he ſpeaks: of the whole 0 
them in one inftance, and the whole of them, when he men- 
tions them in another place, but in the very fame ſentence. _ - 


| :DvvaL for the appellee. The deviſe of the reſidue of the 


- Hegroes,. though coupled in the ſame clauſe with the direction 
to the executors concerning the temporary employment of them, 


is nevertheleſs a diſtinct part of the ſentence from that, and 
may with Propricty receive a different expoſition, It is not 


Unuſual, in the conſtruction of wills, and even of deeds, to en- 


large or limit the meaning of particular words, ſo as to fit them 
to the ſubject on which they are meant to operate, and to avoid 


Lontradiction or abſurdity. Thus, though the word a7, would 
if unreſtrained comprehend the dower ſlaves, yet, as the teſ- 


tator could exerciſe no dominion over them during the life of his 


Widow, it is not probable that he meant to include them in that. 
part of the ſentence, which directs his negroes to be employed 


on the plantation. But if he did intend it, he miſtook the extent 


. 


to leave nothing undiſpoſed of. 
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of his power; but he meant to paſs all his ſlaves in the former 
part of the ſentence is evident: 1ſt, Becauſe the plain and na- 


_ tural import of the words include them; and 2dly, becauſe it is 


a reſiduary deviſe, which from the very nature of it is intended 
The court always inclines 
againſt ſuch a conſtruction, as tends to produce a partial inte- 
ftacy. But what ſtrengthens this expoſition in the preſent caſe 
is, that the heir at law is provided for by an eſtate entailed upon 
him, which is noticed by the teſtator, and operates-ſtrongly to 
repel a preſumption that the teſtator intended to leave any part 


of his eſtate to deſcend upon the heir. 


As to the poſſeſſion, it is found to have been in Leigh from 
the year 1752 till 1769, before any ſuit was brought, i 
Lyons }. delivered the opinion of the court. 

There is no difficulty in this caſe. A teſtator may carve out 
as many particular eſtates, from the fee ſimple intereſt in the 
property diſpoſed of, as he pleaſes; and, whatever part is not 
ſpecially given away, remains with him: f he diſpoſes of the 
reſt and reſidue of his eſtate, fuch remnant will paſs, unleſs re. 
ſtrained by other parts of the will. There are no words in this 
will which limit the general operation of the ſweeping clauſe. 
All the reſt of his ęſtate, means every thing over which he had 


a power; and his intention, ſo far from appearing to controul 


theſe general expreſſions, ſeems to favor the operation of them 
in their greateſt latitude, The teſtator had no doubt an equal 
affection for all his children. They are all equally provided for 
dy the will; and can hardly be preſumed that he would leave a 
part undiſpoſed of in order that it might deſcend to the heir at 
law, who was otherwiſe provided for. 3 
This caſe is not like that of Kennon & M' Roberts in this 

court. In that, the intention was very clear. © 


Mt 


« _ ww 


i CASES 4 ARGUED AND DE DETERMINED 


think proper to mak? her heir, or heirs, and his brother Rich. 
ard Shermer. He further directed, that his executors, as ſoon 


think moſt conducive to the receiver's benefit. 


making any diſpoſition, or appointment of her part of the el 


againſt the executors and diſtributees, by the preſent appellant, the 


Would leave his wife one half of his eſtate, to diſpoſe of as ſhe 


n mak is founded, is ſo 8 explained, and fo conclus 
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SHERMER again SHERMER'S Executors 


HIS was an appeal frmaidecree ofthe High Court of Chan. 
cery. The caſe was this; John Shermer, by his will, deviſed 
to his wife the uſe and profits of his whole eſtate, both real and per. =] 
ſonal, during her natural life, and after that was ended, then MW and 
the whole of his eſtate, excluſive of that already given to his eite 
wife, to be equally divided between whoever his wife ſhould WW and 


as the craps were finiſhed after his wife s death, ſhould ſell and 
diſpoſe of his whole eſtate, real and perſonal, as > might 


The wife died in 1975, a few days after the teſtator, without 


tate. The executors ſold the eſtate, agrecably to the will, 
and diſtributed one moiety thereof, amongft the relations of 
Mrs. Shermer; for the recovery of which, this ſuit was brought 


fon, heir and executor of Richard Shermer, the brather named 
in the will. It is proved that the teſtator frequently ſaid, he 


ſhould pleaſe, and that moſt of his eſtate was acquired by his 
incermarriage with her. Upon a hearing of the cauſe the bil 
was diſmiſſed, from which this appeal was prayed. 

' RowoLD for the appellant. The principle upon which the 
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frely ſettled in the caſe of Tomlinſon and Dyghton, 1 P. Vn, 
149. that it is unneceſſary to add any thing to it. 
MARSHALL for the appellee. The deviſe to Mrs. Shermer, 
was intended to paſs to her, the whole- intereſt and abſolute 
ownerſhip in the moiety, given to her appointed heir. In laſt 
wills, it is not neceſſary that the teſtator ſhould uſe technical 
words, in order to paſs a fee; for however inartificially he 
may expreſs himſelf, yet if his intention can be diſcovered to 
mean a diſpoſition of his whole intereſt in the thing deviſed, the 
court will ſupply fuch words, as may be neceſſary to effectuate 
that intention. Thus, if the deviſe had been to the wife, to 
diſpoſe of as ſhe pleaſed, ſhe would moſt unqueſtionably have been 
entitled to the fee ſimple, becauſe ſuch a power is the eminent 
quality of ſuch an eſtate. But the caſe of Tomlinſon and Dygh- 
ton is relied upon, to eſtabliſh this principle, viz: that where 
an expreſs eſtate for life is given, it cannot be enlarged by words 
of implication, tho' if the eſtate had been given general. 
V it might be otherwiſe. I ſhall contend 1ſt, that the princi- 
ple is not true, and 2dly, if it were, {till the cafe itſelf is not 
like the preſent, EINE N . 
Iſt, The principle is fully contradicted by the caſe of King 
and Melling, 1 Ventr. 214, and the great variety of caſes there 
cited. Langly and Baldwin 1 E. Cas. Ab. 185. — Blackbourn 
and Edgley 1 P. H ms. 605. The Attorney General vs Sut- 
ton, 1 f. Vm. 754. Theſe caſes clearly prove, that an 
expreſs eſtate for life, may be enlarged by words of implication, 
if the teſtatorq; intention require it. The caſe Tomlinſon and 
Dyghton is conſequently founded upon a miſtaken principle, and 
ought not to be regarded. 4 WO 
But 2dly,- If that cafe be law, it is unlike the preſent. In 
that, the power of diſpoſing is limited to particular children; 
in this, it is to the heirs general. The diſtinguiſhing feature of 
a fee imple eſtate, is conſequently diſcernible in this caſe, and 
not in that. Again in that caſe, as well as in that cited from 
3 Leon. 71, the wife having made an appointment, the intenti- 
on of the teſtator could not be fruſtrated, and conſequently, the 
queſtion, turning merely upon the validity of the appointment, 
tie nature, or Pr of the wite's eſtate, was a point only in- 
cidentally decided, and therefore, the opinion as to that point, 
ought not to be conſidered as a binding authority, Again; it 
will not be denied but that if an expreſs eſtate for life had not 
been given to the wife, the latter words, would have enlarged* 
the eſtate into a fee ſimple, In this caſe, the court, to effectu- 
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ate the intention of the teſtator, will conſider the life eſtate giv. 
en to.the wife, as applying, not to her moiety, but to the moiety, 


which after her death is deviſed to the brother, and this will ma. 
terially diſtinguiſh the preſent caſe, from that of Tomlinſon and 
Dyghton, & will bring it preciſely within that part of the rule laid 
down by the court, which makes the eſtate to the wife a fee ſimple. 
_ WaingToOY in reply. The caſe of Tomlinſon and Dygh. 
ton, and the caſes there cited, from 3 Leon. 71 & 1 Ad. 189, are 
fo concluſive upon the point now under conſideration, that it 
can only be neceſſary for me, to ſhew that the objections made 
to them are not well founded. Thoſe cafes are built upon 


this well eſtabliſhed principle of the common law, viz: that 
an heir ſhall never be diſinherited by implication, nor by words 
of uncertain and doubtful meaning. In laſt wills, an eſtate of 
| Inheritance is permitted to paſs, by other words than thoſe 


artificially appropriated to that purpoſe z but it is intention only, 


which governs jn ſuch a caſe; and where that intention can be 


clearly diſcqvered, the court will give ſuch a conſtruction to the 
words, however inapt they may be, as will fulfill that intention, 


Thus in the caſe of Langly and Baldwin, the teſtator declared 


an intention, in ane part of his will, to give an eſtate for life 
only; but it was equally clear, that he meant all the ſons of the 


tenant for life to take eſtates tai] in ſucceſſion, before the limi- 


tations over were to take effect. But the 9th and other ſons 
would not by the rules of law, come into the ſucceſſion, if the 
anceſtor took only an eſtate for life; becauſe, where the anceſ- 


tor takes an eſtate for life, the heirs, or iſſue, biſuch names, 


cannot take as purchaſers. 80 is Shelleys caſe—here then, are 


two contending intentions, both of them equally clear, tho' de- 


pending upon different claims for fulfillment. A proviſion for 
all the children, was more likely to be the favorite intention of 


the teſtator, than the nature, or quantity of the eſtate to be en- 


Joyed by the anceſtor. How then, aſk'the court, is this prevail 
ing intention to be effetuated? The anſwer is, by uniting 
the eſtate for life with that ariſing by implication, and thus 


enlarging that eſtate into an inheritance; by which means only, 


the whole iſſue could be provided for. By ſuch refinements, 
do the judges govern themſelves in caſes of that ſort, and thus 
ingenious are they in inventing ſome ſubtle mode or other for 
carrying into effect the will of dead men. They metamorphole an 
eſtate for lite, into an eſtate of inheritance, to promote this pri- 
mary object, but not otherwiſe. It is neceſſity only, which 
could juſtify it, ſince if this neceſſity did not require it, ſuch 
3 a as + a refigernents 
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refinements would amount to the mating, not to the conſtruing 
of wills. So too, in the caſe of the Attorney General vs Sut- 
ton, founded upon the ſame principle with that juſt ſpoken of; 
except that in this, if all the iſſue had been provided for, yet 
the court muſt haye decided as they did; becauſe, from two 
clauſes in the will, (mentioned in a note in the laſt edition of 
P. Ums.) the teſtator expreſſes his intention to give an eſtate 
tail, in words too plain to be miſunderſtood. But the court ne- 
yer will convert an expreſs eſtate for liſe, into an eſtate of in- 
heritance, by words of iuplication, unleſs compelled to do ſo by 

abſolute neceſſity; that is, where the intention is in the firſt place 
clear, and not merelya doubtful, or poſſible intention; and ſecondly 
where that intention cannot otherwiſe be e actuated. This is the 
principle, upon which Irelyy it is laid down iu all the caſes, and 
controverted in none. Thoſe cited upon the other ſide prove 

it, and it is the very principle, upon which they are decided, 
Tomlinſon and Dyghton dots not oppoſe, but on the contraty 


- ſupports it, and yet it ſeems to have been ſuppoſed by Mr. Mar- 


ſhall, that the judge declared, „that an expreſs eſtate for life 
could not be enlarged by implication.” Taking it as a thing 
granted, that this poſition was there aſſerted, he proceeds to 


prove its fallacy, by citing Langly and Baldwin, and the other 


caſes relied upon for this purpoſe. But theſe caſes, tho' they 
contradict the ſuppeſed coſe of Tomlinſon and Dyghton, are 
entirely conſiſtent with that caſe, as it really is, The Chan- 
cellor there ſays, that where an expreſs eſtate for life is 
given, with a power to diſpcſe, the latter words, ſhall not by 
implication enlarge the former, into an eſtate of inheritance, 
but they ſhall be conſidered as a diſtinct gift, and as coming 
in by way of addition.” Now the difference between that, 
which the judge is /uppo/ed to ſay, and that which he a&tually 
ſays, is obvious, An expreſs eſtate for life may be enlarged by 

words of implication, if by no other means the teſtator's intenti- 
on can be complied with, and therefore, in Langly and Baldwin, 
it was done, becauſe there was no other Way to effectuate 
the intention; becauſe, it the 5th and other ſons could not take 
by deſcent, it was ſuppoſed they could not take at all: but they 
were clearly intended to tale; therefore from neceſſity, the anceſ- 
tor took an eſtate of inheritance. But in the cale of Tomlinſon 
and Dyghton, the children of the teſtator might take by pur- 
chaſe, without doing this violence to the plain words of the 
will. Therefore no neceſlity exiſted, for enlarging the eſlate 
tor life, by words of implication, for in that caſe, the wife 
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might, by exerciſing the power of appointment given to her, 


make the children take as purchaſers. So upon this principle, 
the caſę before the court, and all others, where a power of ap- 


pointment is annexed to the expreſs eſtate for lite, will be found 
to differ, from caſes, where the iſſue are let in under words of 
implication, enlargingthe eſtate for life into an eſtate oſ inheritance. 


The next queſtion is, does the caſe of Tomlinſon and Dygh- 


ton differ from the preſent? The reſtriction of the power to 
diſpoſe in that caſe, is noticed in the argument, and differs from 


this thus far only, that if that paſſed a greater eſtate than for 


life, it Was a conditional fee, this an abſolute one: if that only 
wa a power to diſpoſe, it was a limited one, this is unlimited, 


, 


ut as to intention, there is no difference. The teſtator 
might as well intend the one, as the other, and both are equal- 
ly diſtinguiſhed by the marks of ownerſkip, if there exiſt any 


in either. But it is contended, that in that caſe, the wife had 


made an appointment, and therefore, as to the other point, it 
Was merely an obiter deciſion. But it is evident, that this was 


4 material point in the cauſe, for if the wife took an eſtate in 


fee, it was unneceſſary to decide the validity of che appointment, 


and therefore, this was a previous and important ſubject of con- 


Eee 0 eo as bog. 
The laſt argument relied upon is, that the court to effectuate 


the teſtator's intention, will conſtrue the expreſs eſtate for lite 
in this caſe, as applying only to the moiety, which after the 


wife's death, is given to the brother, and not to the other moie- 
ty deviſed to her appointed heir; and upon. this difference, it is 
ſuppoſed, that the caſe of Thomlinſon and Dyghton, does not ap- 
ply, This argument tho” ſpecious, has no ſolidity when examined; 
for, I aſk, where is that intention, which, without reſorting to 


the conſtruction contended for, will be defeated? What is the 
intention? To give an eſtate fer life, for ſo are the expreſs 


words of the will; in the next place, to limit the inheritance to 


the perſon, whom the wife ſhould appoint, No perſon can 
doubt, but that this was the intention, becauſe the words are too 
plain to be miſunderſtood, There is no room left for conſtruc- 


tion, where there is no ambiguity in the expreſſion. But, can 
this intention, ſo expreſſed, be no otherwiſe eftectuated, than 
by converting the life eftate into a fee? If it cannot, then 1 


admit it muſt be done, and greater conceſſions ought not to be 


required, fince all the caſes, cited againſt us, ſhew, that this 
bold attack upon the plain words of the teſtator, can only be 
warranted, where otherwiſe, the intention would be entirely 

EE.” 5 8 deſeated. 
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deftated.. To the queſtion, I anſwer, let the wife take wo 
eftate for life; let her exerciſe the power of appointing her heir 


or heirs; let ſuch heir or heirs take the inheritance, and then 


the teſtator's intention is fulfilled, - Is not yhis what we contend © 
for? and cannot all this be done, conſiſtently with the rules of 

law? where then, is the neceſſity of giving the wite a fee? The 
heirs could have taken if ſhe had che to name them, and if ſhe did 
not chuſe, but preferred leaving the eſtate to deſcend, where the 


law would caſt it, it cannot alter the caſe, or make the inten- 
tion of the teſtator mean, what was not meant when that inten- 


tion was expreſſed. That intention, was either to give a peter, 
or a beneficial intereſt to the wife in the inheritance, and this 
court, will decide at this day, as they would have done, had the 
queſtion come on the moment after the teſtator's death. Ong 
would ſuppoſe, from the argument on the other ſide, that the 
heirs of the wife could not poſſibly take, unleſs the wife was 
conſtrued to take a fee, and that the court were ſtruggling to 
invent ſome mode, or other, to prevent this violence from being 
done to the teſtator's intention, Whereas, there is nothing 
more in the caſe, than that the wife has either neglected, or 
not choſen to exerciſe the power ſhe had, and therefore, this 
attempt is made, in order to repair the conſequences of thig 
omiſſion, by ſacrificing to that end, the eſtabliſhed principles of 
There are ſome expreſſions in this will, not unworthy of no- 
tice, as tending to furniſh additional proof of the intention, 
He gives-to the wife, the uſe and profits of his eſtate for life, 
and ſays, (and after this is ended” &c, Now theſe words ſtrike 
me to be as ſtrong as the words and no longer, in Target and 
Gant, 10 Mod. 402. Again, the deviſe is not of the har itfelf, 
but of the uſe and profits for life, which is another ſtrong evi- 
dende of intention 8 
The PRESIDENT delivered the opinion of the court. 
It is contended by the appellant's counſel, that Mrs, Shermer 
was by the will, only tenant for life of a moiety, with a power 
to diſpoſe of the feez and that not having executed that power, 
the eſtate deſcends to the heir of the teſtato . 
In ſupport of this poſition, ſeveral caſes have been cited; but 
they ſeem to verify the ſaying of a judge, * that in diſputes up- 
on wills, caſes ſeldom illucidate the ſubject, which dependin 
on the intention of the teſtator, to be collected from the will, 
and from the relative ſituation of the parties, ought to be decid- 
ed upon the ſtate and circumſtances of each cafe,” To which 
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Iwill add, that I have generally obſerved, that adjudged caſe 
have more frequently been produced to diſappoint, than to illuf. 
trate the intention; and I am free to own, that where a teſta. 
tor's intention is apparent to me, caſes mult be ſtrong, uniform, 
and apply pointedly, before they will prevail to fruſtrate that 
Intention. 
Ihe caſes produced tend to prove, that an expreſs eſtate for 
life to the wife, with a power to diſpoſe of the fee, ſhall not 
turn her eſtate for life into a fen. . 

In the caſe of Target and Gant, the ſubject in diſpute was 
-a chattel, and the objection to the remainder was, that it was 
void, being limited on too remote a contingency, being after 


an eſtate tail, which, it was ſaid, the wife took, tho! deviſed to 


her for life, being limited over on her dying without iflue, 
The lord Chancellor ſaid, that the eſtate tail in ſuth a caſe, as 
to lands, was raiſed by implication, to favor the teſtator's in- 
tention, and he would not make the implication, in the caſe of 
chattels, to deſtroy that intention. 80 that if this caſe apply at 
all, itproves, that the teſtator's intention ſhall make ſuch words 
either an eſtate for life, or an inheritance, as ſhall heſt promote 
that intention, e 45 . 

In both the caſes from 1 P. V nt. and 3 Leon. where it was 
adjudged the wife took an eſtate for liſe, with power to diſpoſe 
of the fee, the deciſion of the point was unimportant, ſince in 
= the wife had executed her power, properly and effectu- 
In thoſe and all the caſes, the queſtion turns upom a fee eſ- 
tate in Jands, here there is no doubt about the fee. It 1s in 
the purchaſer from the executor, and the only queſtion is how 
the money ſhall go according to the will ? whether this will 
make a difference, need not be decided, ſince upon a view of the 
will, the intention is apparent, that the wife ſhould have the whole 
eſtate for life, and that at her death, one half (except his ſpeci- 
fic bounty to her) ſhould go to her family, and the other to hi 
#40, Their relative ſituation, and his prior declarations, on- 
ly ſhew ſuch intention to be liberal and jult, 

His words have been critically ſcanned; he does not give 
© her a power to diſpoſa, but to name the perſon or perſons ſhe might 
chuſe to ſueceed to her part, to whom the teſtator gives the mo- 
ney; and it is doing ſmall violence to the words, even in theit 
critical meaning, to ſay that by /uffering her legal repreſentatives 
to ſucceed her, ſhe has actually made them her heir or heirs, as 
much ſo as if ſhe had pointed them out by an expreſs deviſe. 

8 FS I½)he decree affirmed, 
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BENTLY Executor of RONALD, * 
| again | 
 HARMANSON's Executors, Fi 


HIS was an appeal from a judgment of the Diftria Court 
ET of Accomack, reverſing a judgment of the County Court, 
de appeilant brought an action of debt againſt the appellee 
upon a bond executed by the teſtator of the appeilee. The de- 
fendant pleaded payment, without craving oyer of the bond, 
and leave was given to offer ſpecial matter in evidence. 
The bond produced in evidence at the trial, and which is ſet 
out in the record, has the ſignature and ſeal of a c- obligot, and is 


joint. The jury found that the defendant owed the debt, 
and judgment was thereupon entered for the plaintiff. Upon an 


appeal to the Diftrict Court, this judgment was reverſed, 
becauſe there appeared to be a joint obligor who ſurvived the tefen- 
dant's teftator againſt whom the chat ge ſurvived. 


The PRESIDENT. The. reaſon for reverſing the judge 
ment of the County Court, would have been a ſound one, if 


the ſact upon which it is founded. had appeared in the record; 


but ic does not. The declaration is upon Harmanſon's bond 


alone, without taking notice of another obligar. A bond ap- 


ears in the record, with the name and ſeal of another obligor, 


but 1ſt, it is doubtful whether it can be noticed, | ſince oyer is 
not takin. ,2dly, It does not prove this material fact, that the 


other obligor was the ſurvivor. It might, if true, have pro- 
perly been taken advantage of by plea. The defendant was per- 
mitted to give ſpecial matter in evidence, but what that ſpecial 
matter was, is not ſpread upon the record; ; if it reſpected the 
lact of ſurvivorihip, it was decided by the jury Nen the! de- 


fendant. | 
The judgment of the Diſtri Court is to bs 

_ reverſed, and that of the County Court at- | 

wy > wich cee 7 2 5 


FOR 


| PLEASANTS & Co. 3 LEWIS. 


HIS was an appeal alia a judgment of the Diſtrict Court 
of Charlotteſville, over-ruling a motion made by the ap- 
pellants, upon a bond 1 the appellee, 3 of _ 
an 
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an execution, conditioned for the delivery of 1000 buſhels of 
wheat, at the day, and at the time of ſale appointed by the ſhe. 
riff. The facts ſtated in a bilf of exceptions are, that on the 
day of fale, the obligor delivered a parcel of wheat to the ſhe. 
riff, the quantity at that time unknown, but which the deſen- 
dant at the trial acknowledged to be about 500 buſhels, which 
the ſheriff received, without excepting to the quantity, and pro- 
ceeded to fell the ſame, but could not for the want of buy. 
ers. The court over-ruled the motion, from which this appeal 
was prayed. rs Oe . 
Tbe PRESIDENT. The condition of the bond wag 
not performed by the partial delivery ſtated in the record, and 
of courſe the penalty became forfeited. | 0 
_ The judgment muſt therefere be reverſed, and the cauſe re. 
mitted to the Diftrit Court, to proceed to judgment on the 
the bond, allowing credit for any money, which may be proy. 
A to haye been paid to the appellants, or to have been raifed by 
dhe fale of any part of the wheat delivered. 
„% OR FE | Judgment reverſed, 
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Wakb again? WEBBER & wife. 


MMls was an appeal from a decree of the High Court of 
- Chancery, upon the following caſe. A ſuit was infti- 
tuted by Webber and wife, in the former General Court, on 
the Chancery ſide, againſt the father of the appellant, and of 
Mrs. Webber, ſtating, that the father, had by a deed executed 
in 1754, conveyed to his ſaid daughter, whilft fingle, ſeveral 
tracts of land, together with 16 . and all the furniture 
and ſtocks on thoſe plantations. That previous to this deed, 
and before her marriage, the father had frequently declared his 


Intention to give his daughter the greateſt part of his eſtate, if 
he ſhould marry to pleaſe him. 


hat in conſequence of theſe 
promiſes, the complainant courted the daughter, and married 
Her. That the father, after executing the deed, got poſſeſſion 
of it ſurreptitioufly, and cancelled it. The object of the bil! 
was, to ſet up the deed. The anſwer of the father Genie the 
material allegations in the bill; admitted the exiſtence of the 
deed, but that it was made on a condition, that the daughter 
married to pleaſe him, which ſhe did not. 
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Upon the death of the father, the ſuit was revived agai 
the appellant, the ſon, and againſt the executers, and a deere 
was made in that court, in favor of the complainant, as to the 
land, and part of the ſlaves, which were in the poſſeſſion of the 
defendants. The ſame plaintiffs, afterwards, inftituted a ſuit 
in the High Court of Chancery, for the balance of the negroes. 


The appellants filed a bill to review the former decree; and that 


being opened, the whole queſtion came.on again to be heard and 


conſidered, The ground now relied upon by the appellants to. 
| ſet aſide the former decree, as well as to defend the laſt ſuit, is, 


that the father at the time of making the deed, labored under a 


proſecution which threatened his life, and that the deed was ex, 


ecuted, in order to ſcreen his eſtate from forfeiture, in caſe he 
was convicted, and under a truſt, to re-convey the eſtate to the 


father, if he ſhould get clear of the proſecution. Sundry depo- 


ſitions were taken, upon the weight of which, the preſent cauſe 


very much depended. 


The Chancellor difinifſed the bill of review; and decreed tne 


the appellees upon their bill, from which decree this appeal 
was pray)... RO | 
MARSHALL for the appellants. It might perhaps he made 


a queſtion in this cauſe, whether the deed of 1 $54 being | 


made without conſideration, can deſerve the aid of a Court 


equity to ſet it up? But as this is a point upon which Ida not | 
rely, I ſhall paſs it over, and inſiſt, that there are circumſtan- 


ces in this cafe, which would render it iniquitous, in a Court 
of Equity to aid the plaintiffs, and that it will therefore leave him 
in the ſituation in which the law has placed him. That there 
was a ſecret truſt and confidence between the father and daugh- 


ter, is ſo ſtrongly to be preſumed from circumſtances, that ad- 


ed by the poſitive evidence of ons of the witneſſes, the fact 
can ſcarcely be doubted. 3 a 
tt, the time when the deed was made, - the father then la- 
bouring under a perilous proſecution, which he appears to have 
been very apprehenſive would affect his life, | 
2dly, The perſon to whom the deed was made—a child—in 


whom this ſecret confidence might with ſafety be repoſed if 


with any perſon. 


Fly, The various expreflions of the father about that time, 


indicating his apprehenſions, and the mode by which he expect- 


ed to fave his eſtate, (all of which are abundantly proved) at a 
time too when it is not to be ſuppoſed, he was preparing for 


future litigation. | 1 55 Athly, 
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- 4thly; The fathet coytinuing in poſſeſſion of the property, 
Theſe circumſtances ſtrong as they are by themſelves, are ve. 
y much ſtrengthened by a fact proved and admitted, viz: that 
the daughter, declared, that the deed for one parcel of land (a. 
bout which there is no diſpute) was to he recorded, but that the 
other (which is the deed in queſtion) was not to be recorded. 
The fact is, that one deed was recorded, and the other was not, 
which proves, that as to the deed which was not intended to be 
recorded, a mere truſt was underſtood, If then the court be 
| ſatisfied that a truſt was intended, its aid will not be afforded 
in an attempt to violate that truſt. „„ 
WäaxkpEx for the appellee. Before the deed was made, or 
a proſecution apprehended, it is in full proof, that the father had 
frequently made parol declarations of his intention to give the 
greateſt part of his eftate to his daughter when ſhe married. If 
the deed in queſtion had not been made, this court would have 
decreed a ſpecific performance of thoſe promiſes; being made, 
it muſt be conſidered as done in execution of them. The title 
of the daughter therefore is paramount to, not dependent upon 
that deed. 5 CO Rm nor ea. 
. CAMPBELL upon the fame ſide, I lay down this as a prin- 
ciple of equity not to be controverted, viz: that where a father 
makes a deed td a child, it will be conſidered as an advancement 
and nota truſt. 2 Vern. 19--28—436, Eg. Cas, Ab. 382, 
1 Fern, 467, 2 Ch. Cas. 20, 231. The principal circumſtan- 
ges relisq upon in this caſe to eſtabliſh a truſt, is the proof of 2 
fraud intended by the father, for the purpoſe of defeating the 
crown of its eventual dues, It would be ſtrange, if a perſon 
who hath committed a fraud, could be permitted to defend him- 
ſelf by averring it, It is not pretended that this truſt was de- 
Clared in the deed itſelf, and parol evidence is relied upon, not 
to explain a doubtful conſtruction, but to eſtabliſh one, totally 
different in its operation, from that which the real deed upon 
the face of it imported; and this, no court has ever yet gone ſo 
far as to ſuffer. Eyen in the caſe of laſt wills, evidence is re- 
ceived with great caution, and even then only, to rebut an 


. , + 


equity. 2 Fern. 98, 337-648, 736- 


The firſt point having been given up, it will be unnecbſſary 


to take up time in proving, that a Court of Equity will aid a 
volunteer, againſt a volunteer. But if it ſhould be-doubted, I will 
refer the court to the following caſes, 1 Yern, 219, 3065—40%4 


” 


3 Fern. 473+ 1 7 H ms, 69, | 
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MARSHALL in reply. A Court of Equity, will never lend 

: its aid to ſet up a deed, (tho' deſtroyed by fraud) if it would do 
t iniquity. I may go farther, and ſay, that it will not even af- 
4 fiſt in ſetting up a hard and oppreſſive deed. It is contended, 
e that independent of the deed, this court would enforce a ſpecific 
1. performance of the parol promiles of the father. But there is 
t. abundant proof, that thoſe promiſes were conditional, and that 
50 the father, was always ſtrongly oppoſed to the marriage of his 
\e daughter with Webber. Beſides, the hill does not claim the pro- 
od perty upon that ground; thoſe promiſes are not put in iſſue, 
aud of courſe the evidence as to them is irrelevant to the real 
merits ofthe cant 88 V 
The principle contended for by Mr. Campbell, that every 
thing is to be preſumed againſt him who commits a fraud, ap- 
plies not to this cafe, becauſe there is no diſpute between us, as 
to the contents of the deed. If there were, then I admit, that 
eyery thing ſhould by preſumed againſt the perſon who deitroy- 
ed the deed. But ] contend, that the deed, tho" abſolute on the 
face of it, was intended to paſs a beneficial intereſt, only in cafe 
the grantor ſhould be convicted, and that a reſulting truſt was 
meant, in the event of his eſcaping the proſecution, © Whether 
the fact be to or not depends upon the evidence. I admit there- 
fore, that if this caſe were unconnected with thoſe circumſtan- 
ces relied upon to prove a truſt, that the deed would be conſider- 
ed as an advancement to the daughter, in which caſe the autho- 
rities cited would apply. But fince a child, may as well as any 
other perſon be a truſtee for a father, evidence to eſtabliſh the 
traſt may as properly be admitted in ſuch a caſe, as if the con- 
veyance-were made to a ſtranger. : 55 

I do not contend, that if Ward had applied to the court to jet 

not {MW e the deed, that he would have been entitled to its aid: But 
tally Non che other hand, that court will not aſſiſt the daughter to ſet 
upon I the deed. For if he were guilty of a fraud by intending to 
ne ſo {defeat the crown. of its rights, ſe was particeps criminis, and 
5 re. can be in no better ſituation than he is. We aſk no favors, nor 
it an Ido we require the aid of the court; we only deſire that none 

N nay be granted to the other ſide, but that the parties may be 
efary Neſt where the law has placed tùhgem. 
aid a . As to the propriety of admitting parol evidence in this caſe, 
I will Wl do not contend, that it ought to be received to explain, or to 
40% Nentradict the words of a written contract; but it is every days 
Practice to admit ſuch evidence, to prove a ſecret truſt. As for 
litance, to convert a deed abſolute upon its face into a wen 
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which is a Caſe parallel with this. So too the eſtabliſhment of 
reſulting truſts, depends almoſt always upon parol evidence vary. 
ing the nature of the written deed. Upon the whole, | rel, 
upon this principle, that tho' equity may aid a volunteer in ſet. 
ting up a deed againſt another volunteer, yet the plaintiff in ſuch 
_ a caſe, muſt have compleat equity, and muſt come to aſk relief 
with clean hands. OR SS ne ut ag SE mg bs 
CaurBEII— The caſe ſtated of an abſolute deed being con- 
| fidered as a mortgage is not appoſite to this, becauſe in that, it 
is a fraud in the grantee not to inſert the defeaſance. Beſides, 
the mortgagee is active, and is a real purchaſer; whereas in 
this caſe the daughter is merely paſſive, and cannot be guilty of 
a fraud in accepting the deed. 5 2 
MARSHALL. If he who conveys, commits a fraud, the re. 
ceiver, knowing of it, is equally guilty, becauſe to all deeds 
there mult be at leaſt two parties, and if there were no fraudu- 
lent grantees, there could be no fraudulent grantors. A mere 
volunteer may as well be guilty of a fraud, as he who pays 
valuable conſideration, and all truſtees are volunteers. 
- THE PRESIDENT delivered the opinion of the court. 
I ̃ be firſt point mentioned, tho” not relied upon was, that 
equity will not aid one volunteer againft another, but will leave 
them to the law, their equity being equal. It is generally 
true, that this court will not aid a volunteer in lad ee legal 
defects in a prior deed, againſt a ſubſequent volunteer. But 
there are exceptions to this general rule, one of which is, the 
_ caſes of advancements for younger children otherwiſe unprovided 
for, in favor of whom ths court will ſupply ſuch legal defects, 
the counſel probably conſidering this as ſuch a caſe, did not prels 
the objection; but he inſiſted, that applicants to this court muſt 
come with clean hands and a fair cafe, as this court will not 
enforce iniquitous or even hard bargains 
As to the firſt, the whole proceeded from the father, andif 
| there were any evil in his intentions, it is not to be imputed to 
the daughter, who was wholly paſſive, and uſed no meals either 
fair or otherwiſe to procure the deed. Nor can it be though 
immoral in her to accept the voluntary bounty of her father 
ſecuring to her a proviſion for life. Natural affection impoſe 
upon parents a moral obligation to provide for their children 


dderation for ſupporting ſuch proviſions. 


and it hath been eſteemed both in law and in equity a good col 
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As to the ſecond branch of the objection; it is true that the court 

will never decree iniquity, and there are inſtances, where they 

6 have refuſed to decree hard bargains though fair, but theſe are 
i rare, and are generally cafes of glaring hardſhips, For in 
general, the court will not undertake to eſtimate the ſpecula- 


10 tions of parties, in a contract, but will deem them the beſt judges of 
5 their own views, and will compel a performance, though the 

| fand will compel a pe gh they 
* may be eventually difappointed in their expectations. —As to 


: iniquity the court diſcovers none in this caſe, at leaſt on the 
25 part of the daughter, and upon the ground of hardſhip how 
1 does it appear? It is ſuggeſted, that the father left himſelf no- 
TT thing to ſubſiſt upon; but the fact is not proved. On the con- 
, x trary, it being charged in the original bill, that he had a con- 
43 fiderable eſtate, he who beſt knew the truth or falſity of the 

aſſertion, does not deny it, nor does he complain of hardſhip, 
re- 10 nin > 1 

dut reſts his defence on quite another e viz that the 


5 promiſe was conditional, and was broken by the daughter, 80 
18 that the principles of the objection do not apply to the preſent 
nere Ml : i pd ne p t 
| ale, If they did, it might be worthy of conſideration, he- 
ber the preſent application to re/fore 2 deed to itt legal force, 
which it had loſt by fraud or accident, is not diſtinguiſhable 
ti from an application to fupply original defetts in a deed, The 
that difference ſeems to be a ſtrong one, and the court recolle& -. 
leave BY the caſe of applications to ſupply defects in bonds againſt ſecuri- 
rally Wl te, which is conſtantly refuſed; yet if a bond in which they 
lod Wl e legally bound be loſt, the court will not on account of the 
But ! kcurities, withhold the uſual relief in giving it the fame validi- 
the Wl ff as if it were produced. The argument ſeems a fortvors, that 


J 


vided 2 deed, . deprived of its legal force by fraud in the donor, 


will be reſtored tho” in a hard caſe, the court conſidering that 


7 43 undone, which ſhould not have been done; but as I faid be- 
© mull bre, it is unneceſſary to decide this point, ſince the facts do not 


ill not upport the objection. 5 „„ nd i 
: Two other objections remain to be conſidered, 1ſt, That 
the promiſe was conditional and broken. As to this, there is 
no proof. | . | „„ 
zly, That there was an implied truſt for the father, in caſe 
he ſuryived the impending proſecution for felony, Upon this | 
head, the proof is generally derived from the vaunting declara- | 
tions of the father, that he had ſecured his eſtate to his children. | 
hat he would face his enemies, and was a proper perſon to go | 
to law. Mrs. Cotterel is a poſitive witneſs, that when he de- 
lIvered the deed to his daughter, he ſaid, jt was not 4 — 20 
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effect, if his life were favel, and the circumſtances ſtated by 
the counſel might have weight to induce a preſumption of thg 
truſt, if there were nothing to encounter them—but there is 
abundant proof to @ver-ruje both. _ | | 8 
iſt, The deed was abſolute - without truſt or condition—if 
the farmer could not ſafely be inſerted, the latter might and 
ought to have been, in order to prevent impoſition upon her fu- 
ture huſband. | 5 . 
2dly, There were three ſubſeribing witneſſes to the deed and 
a fourth preſent, who did not ſubſcribe it, all of whom ſwear, 
that no mention was made at the time of either truſt or con- 
A 5 ip 
Zdly, Mrs. Woodſon's depoſition is material—ſhe ſays that 
when Ward was ſpeaking of the condition and truſt, he was 
aſk2d if there were any agreement at the time either verbal or 
in writing to that purpoſe, and he anſwered thiere was not. 
Athly, As to the truſt, Ward himſelf who certainly knew 
more of the matter than Mrs. Cotterel, dozs not mention it in 
his unſwer—whereas he ought ro have relied upon it, if it 
were true, and ought to have brought a crois bill to d:i®over 
and eſtabliſh the truſt Ile did neither, and upon what ground 
can ir now be ſet up? . 1 
: HEE The decree muſt be affirmed, 


8 
tt. + An. a6. x 3 


FIELD's | Executors, 
er 
S POTSWOOD. 


Is was an action on the caſe brought by the appellznts 
5 againſt the appellee in the County Court. The declata- 
tion contained two counts: the iſt, a ſpecial one, ſtating, that 
the plaintiff's teſtator was authoriſed by the defendant's facher to 
| Teaſe out certain lands of which he was ſeized in tail. That 
he made a leaſe to one Dillon of a parcel of the faid land fot 
three lives; that Dillon aſſigned the ſame to Siſſon, and that 
Field and Dillon gave their bonds to Siſſon with condition to 
- procure for him a leaſe from the defendant, (on whom the e. 
tate tail had by that time deſcended,) on the uſual terms of hi 
former leaſes, and that the defendant promiſed the ſaid Siſſon 

| | | | | E 


— 
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to make him a leaſe. That the defendant for many years re- 
ceived rents from Siſſon, and then turned him out of poſſeſſion; 
that Siſſon ſued Dillon upon the bond and recovered da- 
mages, and that Dillon afterwards upon motion recovered over 
againſt Field: that whilſt the ſuit was depending, the defendant 
in conſiqeration of the ptemiſes, promiſed Field to ſave the ſaid 
Dillon and the ſaid Field harmleſs on account of the ſaid bond 
and ſuit aforeſaid, and of their engagements to Siſſon. The 
breach aſſigned is, that the defendant has failed to indemnify &c. 
The 2d count was for money laid out and advanced for the defen- 
dant's uſe. Verdict for the plaintiff, An exception was taken to 
the evidence of Dillon, who proved, that he carried a letter 
from Field to the defendant upon the ſubject of his indemnifying 
the ſaid Field, and that immediately after reading the letter, 

the defendant promiſed that Field ſnould not ſuffer on account 


of his contract for the ſaid leaſe &c. The judgment of the 


County Court was reverſed in the Diſtrict Court of Frederickſ- 
burg, from which this appeal was prayed. 3 
WILLIAMS for the appellant. It is unneceſſary to enquire 
whether the iſt count be ſuſtainable or not, although I have no 
doubt myſelf but it is. The 2d count is certainly a good one, 
upon which the plaintiff below might well recover. The only 
queſtion then will be, whether the inferior court did right in 
admitting the evidence ſtated in the bill of exceptions? The 
witneſs was certainly diſintereſted, and his teſtimony was pro- 
perly left to the jury, who were the only judges of the weight 
to be given to it. They were ſatisfied that it ſupported the 
claim of the plaintiff, and found for him. Rt | 
WASHINGTON for the appellee. The firſt count certainly 
cannot be ſuſtained, becauſe the conſideration ftated being alto- 
gether paſt, it was not ſufficient to ſupport a valid promiſe. 
The undertaking of Field, either as it reſpected the leaſe, or his 
bond to Siſſon, was not induced by the requeſt, knowledge, or 
permiſſion of the defendant. Both had been given, before Spotſ- 
wood was conſulted upon the ſubject. The reſponſibility which 
Field drew upon himſelf, was the reſult of his own conduct, 
unauthoriſed by the defendant, and no new motive appearing to 
induce — of the defendant, it is clearly a nudum 
bum. The acceptance of rent by the defendant might poſſi- 
dly have amounted to a confirmation of the leaſe, and might 
lave ſubjected the defendant to the action of Siſſon for ouſting 
him from the poſſeſſion. But the preſent, is a different action 
drought by a different 3 and for a different cauſe of acti- 
hi VA 2 | ON 


Tn 


ñꝛ miu n 


on Iff the firſt count be without conſideration, the ſecond can. . 
not be ſupported, becauſe the money paid by Field could not be { 
for the defendant's uſe, and the whole caſe appears in the re. 
cord. 85 „„ 5 | 
4s to the exception, my objection is, that the promiſe bein th 

made to Dillon and not to Field, the latter could not bring this as 
ſuit and avail himſelf of that promiſe. 1 Efp. 105. OP; 


The PRESIDENT delivered the opinion of the court, 


The bill of exceptions furniſhes no ground for reverſing the 
judgment of the County Court. Dillon was a diſintereſted 
witneſs, he having been indemnified by his recovery againſt 
Field, and the promiſe, tho” made to him, was intended for 
Field, it being given in anſwer to the letter of Field upon the 
ſubject of ſaving him harmleſs. | 
As to the want of conſideration in the firſt count, which has 
been relied upon at the bar, the court is of opinion that there 
is nothing in the objection. A tenant in tail might at that 
time have made leaſes for three lives, under certain reſtrictions 
preſcribed by the act of Aſſembly; but if he could not, yet 
ſurely he might promiſe to make a leaſe, and might be compelled 
to pay damages for breach of ſuch a promiſe. In this caſe, it 
is evident that he did make ſuch a promiſe, and received rent in T 
conſequence of it, which was a ſufficient conſideration to up- whi, 
hold the undertaking. OO 8 : 

The judgment of the Diſtrict Court muſt be reverſed, and * 
that of the County Court F | 


— EIT — 


Dok, Leſſee of TOBIAS P. MURRA, ok, 
: againſt 04 
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NORTHERN. | je 


HIS was an ejetment brought in the Diftri& Cour I ettate 

of Northumberland by the appellant, in which the jury 

found a ſpecial verdict, to the effect following, viz: That in 
1666 the governor of Virginia, with the advice and conſent of Eſtate 
the council of ſtate, granted the land in queſtion to Thomas 
Freſhwater, who afterwards affigned the patent to * 8. ef the 
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ſon, who in 1698 deviſed the land to his grandſon George Siſ- 
ſon in fee tail. | | DO OM. 
That George Siſſon in the year 1725, by deeds of leaſe and 
releaſe, conveyed the land in queſtion to Edmund Northern, 
the tather of the defendant, under whom the defendant claims, 
as heir or deviſee, and that the faid Edmund Northern was 
thereof ſeiſed and poſſeſſed.  _ : 

That in the year 1736 George Siſſon ſued forth a writ of ad 
quod damnum, and proceeded regularly to dock the intail of this 
land, after which he by deed of bargain and fale dated in 1737, 
and recorded as the law directs, conveyed the land in queſtion 
to Tobias Purcell the anceſtor of the plaintiff, who, by virtue of 
the ſaid conveyance, entered, and was 420 and poſſeſſed thereof 
at the time of his death, which was after the year 1747, when 
he, by his will, dated in 1761, devifed the ſame to the leſſor of 
the plaintiff; : | 

hat the defendant's anceſtor E. Northern was ſeiſed and 
poſſeſſed of the land in queſtion after the year 1737, and that 
after his death, his ſon peaceably delivered up the poſleſſion to 
the anceſtor of the plaintiff, That the guardian of the plaintiff 
was in poſſeſſion of the land for many years, and continued ſo, 
till he was turned out by the defendants, > 


The Difſtrit Court gave judgment for the defendant, from 
which this appeal was prayed, D Ds 


WASHINGTON for the appellant. The ſingle queſtion in 
this caſe is, whether George Siſſon in 1736 could legally dock 
the intail, and convey to the anceſtor .of the plainti 0; the 
law of 1748, which permits a perſon ſeiſed of an eſtate in fee 
tail, to dock the ſame by a writ of ad quod damnum. It will be 


— 


objected, that Siſſon legally diveſted himſelf of the eſtate during 5 | 
his life by the deed of 1725, and conſequently that he was 


not ſeiſed of an e/tate tail in 1736, ſo as to bar the ſame under 
the words, or under the meaning of the above mentioned law. 
In anſwer to this objection, I ſubmit it, whether after ſo great 
a length of time, and under all the circumſtances of this caſe, 
the court will not preſume a ſurrender by Siſſon of his life 
eſtate, for the purpoſe of giving validity to the inqueſt and deed 
of 1736. In England, it js neceſſary for the tenant in tail, if 
de would ſuffer a common recovery, either to have a ſufficient 
eſtate and power, to enable him to do it, by being tenant in 


tail in poſſeſſion, or he muſt have the concurrence of the tenant 


9 the freehold, The rule there is, that where a perſon _— a 
ä : 5 85 right 
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right to ſuffer a recovery omnia prægqumuntur ril? et ſolemniter 
alla, till the contrary appears; and a ſurrender of the life eſtate 
will be preſumed, unleſs oppoſed by circumſtances which con- 
tradict the preſumption. 2 Str. 1267, 1129. So in the caſe of 
Bridges vs the duke of Chandos, 2 Burr. 1065, this principle 
is laid down, and fully explained. In the caſe from 2 Str. 112, 
the preſumption was rebutted by the production of an imperfect 
ſurrender. In the caſe from 2 Burr. the preſumption was ſuffi- 


ciently contradicted: iſt, on account of the tenant in tail hay. 


ing other lands which he might bar, and upon which the reco. 
very might operate, without reſorting to preſumption, 1n order 
to bar the eſtate tail, whereof he was not in poſſeſſion. 
becauſe it was not fortified by proof of poſſeſſion under the re- 
covery. But the principle is fully eſtabliſhed and admitted in 
both the caſes. Now in the caſe under conſideration, if the 
writ of ad quod damnum and inquiſition did not operate upon the 
land in queſtion, it could not operate at all, but was a nullity: 
No imperfe& ſurrender appears; and ſeiſin and poſſeſſion is 
found in Siſſon, by the inquiſition taken at the time, and upon 
the premiſes. Poſſeſſion is alſo found in Purcell, under the deed 
of bargain and ſale founded upon the inquiſition. Acquieſcence 


on the part of the iſſue in tail appears: acquieſcence on the part 


of Northern is found, by his ſon quietly delivering up the poſ- 
ſeſſion, and finally theſe circumftances are fortified by length of 
time. A ſtronger caſe for preſumption cannot be imagined. 
 _Waxrpen for the appellee. If the plaintiff's title be in any 
part of it defective, it is ſufficient for the tenant in poſſeſſion, 
however deſtitute he may be himſelf of right. The objections 
to the plaintiff's title are, iſt, that the patent found by the jury 
is not a compleat one, not containing any of the formal parts 
of a deed, but is a mere ſkeleton. 2d, From the patentee it « 
transferred by aſſignment, which is not ſufficient to convey a 
title to lands; the law of 1748 declaring, that no eſtate of in- 
heritance in lands ſhall paſs, alter, or change, from one to ano- 
ther, but by deed indented, cc. £ 
Zaͤly, The inquiſition is taken the roth day of March in the 
year 1736, and the writ of ad quod damnum is dated the 3d day 
of March in the 1oth year of the reign of Geo. the II, which 
is ſubſequent to the inquiſition, and therefore it was taken with- 
out a writ to warrant it. *** 
Athly, The findings in the verdict are contradiftory to each 
other. It is found that after 1725 and after 1737 Northern was 


ſeiſed, and yet it is found, that Purcell, after the deed to him 


Was 


2dly, 


— 
. 


* 
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was ſeiſed and poſſeſſed during his life. Again by the will of 
Purcell, the land is deviſed to his wife for life, who, the jury 
find, died in 1766; and yet that the guardian of the leſſor of 
the plaintiff was turned out of poſſeſſion in 17564. 3 
5thly, As to the point which has been anticipated, I think 
it too ſtrong to be got over. By the deeds of leaſe and re-leaſe 
to Northern in 1725, which contains a warranty, the tenant 
in tail deprived himſelf of all intereſt in the premiſes, and, by 
diſcontinuing the eſtate tail, he no longer had any power under 
the Jaw, to dock the intail, or to make the deed of 1737. The 
court will preſume a great deal to ſupport a recovery, which is 
4 matter of record, and of courſe will be conſidered as havin 
been rightly done, which they will not do, as to matters 2 
acted in pais. This I confider as a full anſwer to the caſes 
which have been cited. | 1 
WASHINGTON in reply. As to the iſt and 2d objections, 
the caſe of Birch vs Alexander, (ſee ante 34) where theſe points 
were much conteſted, is a complete authority. „ 
zd objection. I have not time to examine whether Mr. 
Warden be accurate or not, in his calculation of dates; I am 


almoſt ſatisfied that he is not. But ſuppoſe it otherwiſe, I con- 


tend that any inaccuracy in this reſpect is ſupplied by the ver- 
dict, which finds, that a writ iſſued, in hc verba, that in obe- 
dence thereto an inquiſition was taken, and the deed recites 
both. Now the writ muſt in fast have iſſued before the inqui- 
ſition was taken, arid both muſt have exiſted before the deed. 
4th objection. If the verdict be fo contradictory that no 
a could be rendered upon it, then the judgment of the 
iſtrict Court muſt be reverſed, and a venire facias de novo a- 
warded; a deciſion which I did not expect to hear preſſed for by 
the counſel for the ſucceſsful party below. But though it might 
be my intereſt to conſent to this, yet candor compels me to ſay, 
that I think the verdict may very well be reconciled, by the 
court's preſuming, what I have contended they ought, in order 
to ſupport the deed of 1737, viz: that Purcell conſented; that, 
if Northern would ſurrender his life eſtate, for the purpoſe of 
giving effect to the deed of 1737, he ſhould enjoy the land dur- 
ing his life - that Northern did fo: in conſequence of this, Sife 
lon became ſeiſed again, (as the jury find he was,) and the in- 
tail being docked, Purcell became ſeiſed under the conveyance 
to him: afterwards Northern re- entered by curteſy, and held 
the poſſeſſion during his life and that his heir knowing all this, 
quietly delivered up the poſſeſſion to Purcell the 88 | 
| ele ! 
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Theſe are the circumſtances, which I rely upon, to aid the pre. 
ſumption ariſing from length of time. : 
The prineipal part of the fifth objection has been before an- 
ſwered. The form of the deed to Northern is reiied upon. It 
is of little conſequence, what ſort of conveyance was made, as 
to the point we are diſcuſſing. But if it were material, I would 
contend, that the deed of leaſe and releaſe ſet forth in the record, 
is a ſtatutary conveyance, as much to, as a deed of bargain and 
ſale, and that therefore neither could work a diſcontinuance, 
nor pals a greater eſtate than the grantor might la vfully part 
with. There might perhaps be a common law deed of leaſe 
and releaſe at this day, but then the leaſe mutt not {as in this 
caſe,) be by bargain and ſale, and recite that it is made tor the 
purpoſe of enabling the leſſee, under the fatute, of uu, to re- 
ceive a releaſe. As to the warranty, the jury have uot found 
aſſets deſcended upon the iflue in tail. 
I do not aſk the court to preſume any thing, fo as to ſupply. 
_ defefts in the writ, or inguiſtion, but merely a fa#t done in pais 
as well in this caſe, as in that of a common recovery, viz. a 
ſurrender: ſo that the difference contended for, does not wea- 
Een the authorities cited. | | 
The PRESIDENT delivered the opinion of the Court, 
The queſtion on the merits is, whether George Siſſon's 
deed of leaſe and releaſe to Northern in 1725, prevented the o- 
peration of the writ of ad quod damnum in 1736, and his deed 
to Purcell in 1737. This may very much depend upon the ac- 
tual ſeiſin and poſſeſſion of the parties; as to which, the find- 
ings are uncertain, and directly contradictory to each other, 
iſt, They find that George Siſſon entered by virtue of his 
grandfather's will in 1698, and was ſeiſed and poſſeſſed, and be- 
ing fo ſeiſed and poſſeſſed, didain 1736 ſue out the writ, and in 
1737 conveyed the land to Purcell. Afterwards they find, 
that in 1725 (an intervening period between 1698 and 1730) 
the ſame Siſſon conveyed the ſame land to Northern, and that 
he was thereof ſeiſed and poſſeſſed, in contradiction to the for- 


— 


mer finding. . | 
. Again; they find that by virtue of the deed of 1737, Purcell 
entered, and was ſeiſed and poſſeſſed, and was fo ſeiſed and 
poſſeſſed at his death. in 1761. Afterwards it is ſtated that 
Northern was ſeiſed and poſſeſſed after 1737 and that his ſon at 
ter 1747 delivered up the poſſeſſion to Purcell. P | 
Theſe might be reconciled by a ſtrained conſtruction, ſo 88 
f to avoid a contradiction, but the court do not think it right co 
e 1 proceed 
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proceed to judgment upon ſo uncertain a verdict as to this 
fact. | | 3 
The judgment of the Diftrict Court muſt be reyerſed for 
theſe reaſons, and the cauſe remanded for a new trial. 


ELIZABETH APPLEBURY & others, 
„ 5 
ANTHONY'S Executors. 


AMls was an appeal from a decree of the High Court of 
Chancery, reverſing a decree of the County Court in 
favor of the appellants, the children of Thomas Applebury, 
in the ſuit, who were plaintiffs. The bill ſtates a marriage 
agreement between Thomas Applebury, father of the plain- 
tiffs, and James Anthony, their grandfather, by which the 
grandfather promiſed to give to the ſaid Applebury, a flave 
named Lucy, in marriage with his wo” the mother of the 
plaintiffs. That the marriage took effect, and the grandfather _ 
refuſing to deliver the ſlave, the father brought a ſuit tc reco- 
yer her. That the ſuit was refered to arbitration, when the 
grandfather finding it would be decided againſt him, he propoſ- 
ed to convey the ſlave to all the children of his daughter, be- 
gotten, or to be begotten, with which propoſition Den d Clo- 
ſed, and diſmiſſed his fuit.— That in May 1769 the grandfather 
executed a deed for the ſlave according to the terms of 
the compromiſe, which deed is loſt or miſlaid. That the 
grandfather died in 1784, and that the defendants are his exe- 
cutors, and refuſe to deliver Lucy and her children; and to 
compel them to do fo, is the prayer of the bill. | | 
The anſwer admits the marriage contract; the ſuit and refer. 
ence thereupon ; that Lucy was determined to be the property of 
Applebury, and ſhe was ſoon afterwards delivered into his poſ- 
ſeſſion. Phat upon an application made by the grandfather to 
Applebury, the latter agreed to exchange Lucy and her chil- 
dren, for a ſlave called Dinah, and two notes of hand for { 60 
which were delivered, and Lucy was retained by the grand- 
father; that a receipt, expreſſing this exchange, was ſigned by 


f 


Applebury, in May 1769. They admit a deed from the gran 


father 
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father to Applebury, for Lucy, which was put-into the hands of 


a third perſon, and which was after the exchange delivered tothe 


defendants by an order from Applebury. 


The deed of the grandfather dated in May 1769 to the chil. 


dren of Applebury is proved by the depoſition, and that it was 

delivered to a third perſon to be recorded. The aniwer is fully 

ſupported by the teſtimony. | | : 

The decree of the County Court which was in favor of 
the plaintiffs, was reverſed in the Court of Chancery, 


CoPLanp for the appellants. The children of Applebury 


taking a legal eſtate under the deed, as purchaſers, not under 
their father, but under James Anthony the grandfather, the fa- 
ther had no right to fell, exchange, or in any manner to defeat that 


right. They ſtand upon the ſame ground as all other perſons 


ho apply to a Court of Equity to ſet up deeds loſt or deſtroyed 
by accident or fraud; and the deed in queſtion having been 
deſtroyed by the teſtator of the defendants, this court will eſta- 
bliſh it without regarding the unauthoriſed interference of the 
father. 1 - | „ 
MARSHALL for the appellees.— The equitable tight to theſe 
flaves was originally in the father himſelf; and the ſubſequent 
conveyance to the children being without conſideration, they 
are merely volunteers againſt the repreſentatives of James An- 
thony, whoſe teſtator was a purchaſer, for valuable confidera- 
tion, of the father's original equitable title. So that this is not 
the caſe of a conteſt between volunteers, but that of a volun- 
teer aſking the aid of this court againſt a purchaſer for valuable 
- conſideration; in which caſe, I - conceive, a Court of Equi- 
ty will not interfere. The only depoſition in the cauſe is that 
of the father, who ſays, that he conſidered himſelf entitled to 
diſpoſe of the negro mentioned in the deed, which leaves 2 
ſtrong preſumption, that the deed was delivered as an eſcrow, 
_ CopLaAND in reply. I do not rely.upon the depoſition, be- 
cauſe the anſwer admits the conveyance. As to the main point, 
there can be no good reaſon, why this court ſhould not ſet up 
a deed deſtroyed by the party who gave it, becauſe he had pur- 
chaſed the property from a perſon, who he knew had no right 
to diſpoſe of it. Such a bargain could not bind the preſent 
plaintiffs. | | „ 1 
THE PRESIDENT delivered the opinion of the court. 
This being an application to a Court of Equity, to reſtore 
a loſt deed to its legal validity, it becomes important to conſider 
whether the deed, if reſtored, has any legal force, It is the 


the 


reſent 


rt. 


reſtore 
»nf1der 
is the 


the 


the deed of the grandfather, for ſlaves, to which he had, at the 
time, no title. For upon the ſtate of the caſe, the title appears 
to have been in Applebury the father. _ | 

But it is ſaid, that this deed was made with the conſent and 
privity of Applebury, and therefore ought to bind him; to this 
there are two anſwers. Iſt, It is admitted, that if a man has 


an equitable title gauche and ſtands by, and ſufters another to pur- 


chaſe without diſcloſing his title, he is guilty of a fraud, Which 
ſhall defeat him of his equitable claim. But it is ſuppoſed, that 
a legal claim could not be fo loit, even in favor of a purchaſer 
and it is doubted, if even an equitable claim would be deſtroyed 
by that circumſtance, in the caſe of a mere voluntary convey- 
ance. | 

But 2dly, Suppoſe the children had this equity againſt their 
father, it is but an equity, which may be oppoſed 8 circumſtan- 
ces of ſuperior equity on the other ſide, eſpecially on behalf of 
the grandfather, who was a fair purchaſer, and had his deed de- 
livered to him without the ſame having been recorded. 

The whole tranſaction was fair. The grandfather who was 
bound to give Lucy to Applebury, conveyed her to his chil- 
dren with his conſent and approbation. The next day an a- 
greement was made between the ſame parties to ſubſtitute 
2 valuable conſideration for Lucy, and this, not with any frau- 
dulent view, but upon the laudable motive of gratifying the 
withes of the ſlave. The conſideration was paid; Lacy re- 
delivered; and the deed reſtored to the grandfather. And now, 
the grandchildren are endeavoring to fer up this voluntary deed, 
made upon a contract between their father and grandfather, 
who agreed without any fraudulent intention to change the con- 
tract, and to cancel the deed, whilſt it was in their power to 
do ſo, (it not being recorded,) notwithitanding their father's 
eltate was thereby augmented, in conſequence of the conſidera- 
tion paid for Lucy. So that they have a chance at leaſt, of 
receiving - an equivalent, if they ſhould get Dinah and the 
two other ſlaves purchaſed with the Z 60 which the father may 
giye them in lieu of Lucy. The grandfather has already paid 
Applebury his wife's fortune, and if the plaintiffs were to ſuc- 
ceed in this ſuit, they would compel the grandfather to pay it 
over again. 5 7 85 

Upon the whole, the plaintiffs have neither law nor equity 
in their favor. The defendant Anthony has both, and the de- 
cree of the Chancellor is right. But it may be neceſſary to 
liſtinguiſn this caſe from that of Ward vs Webber and wife, 

1 %%% > 


* 
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(ſee ante p. 274) where a voluntary conveyance by a father to 


a child, being cancelled by the father, was reſtored to its > legal 
validity: 

Iſt, In that caſe the father was ESL ID of the eſtate, and 
had a power to convey. In this the grandfather. had no title 
and this original defect was to be ſupplied i in equity by the con- 


ſent of the tather, and fo liable to be oppoſed by ſuperior 


equit 
MM; 15 In that caſe the · deed was delivered into the daughter's 
Kare who was of full age, and was privately cancelled by 
the father, without her conſent: in this, the children, if they 
were in being, had no hand in the tranſaction, nor had they 


even the deed. The father who conſented to accept it, relin- 


quiſhed it the next day, and gave it up to the donor. 


3diy, The defendant in that caſe, was a mere volunteer, here, 
he is a fair purchaſer, for a valuable conſideration, ſo that the 
| Caſes are wholy nher, and the decree perfectly reconcileable. 


Decree affirmed. 


—v— 


SMALLWOOD, 


againſt 
MERCER & HANSBOROUGH. 


* was an "appeal from the High Court of Cllancery; 


diſmiſſing the bill of the appellant. The caſe was as fol- 
lows.—Mercer being in poſſeſſion of a tract of land, to a part 


of which Hanſborough was entitled as heir to his mother, (and 
which had been ſold to the father of Mercer, by the father of 


Hanſborough, without the privy examination of the mother) 
propoſed ſelling it to Smallwood, who hearing of the title of 
Hanſborough, objected thereto. Mercer, to remove this obſta- 


cle, applied to Hanſborough, and a bond dated March 26th 1783, 


was entered into, with a condition, the material parts of which 
are as follows, via: „whereas certain matters of controverly 
ec now depend, and ſubſiſt between the above named Mercer, 


e and the above bound Hanſborough, that is to ſay, a claim 


c which the ſaid Hanſborough pretends to have to 1335 acres of 
ec land, now in the poſſeſſion of the ſaid Mercer, and which the 
« ſaid Hanſborough claims as heir at law to his mother Lettice, 


ny "whom the faid Mercer admits. to be one ow the daughters and 


.« co-heirefſes 


* 
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« co-heireſſes of Joſeph Sumner deceaſed; and alſo admits the 


« ſaid land to be the ſame, which the late John Mercer, father 


« of the ſaid Mercer, purchaſed of the father of the ſaid Hanſ- 
« borough, as, and for, the reverſion of one third of 400 acres, 


called the dower of the widow of the faid Joſeph Sumner; 


& alſo a claim the ſaid Mercer has, or may have againſt the faid 
« Hanſborough, as executor of his father, for the value of the 
« ſaic land, in caſe the fame ſhall be adjudged to the ſaid Hanſ- 
« borough, —he the ſaid Hanſborough, hereby I, 

« afſets in his hands ſufficient to make Katisfattion for the faid 
« 133+ acxes, and alfo acknowledging the ſaid Mercer to have 
« all the right of his father, under the deed from the ſaid Hanſ- 
« borough; which, ſeveral diſputes the ſaid Mercer and the faid 
« Hanſborotigh have agreed to ſubmit to the arbitration &c. of 
« Joſeph Jones, Alexander Roſe and Andrew Buchanan, or a- 


ny two of them, to be adjudged &c. and in manner aa 


& viz: if they ſhall adjudge the ſaid Hanſborough to be entitled 
“to ſaid land, they ſhall award the ſaid Mercer to pay the faid 
« Hanſborough, the value thereof in money, upon receiving 
* a conveyance of the faid land from ſaid Hanſborough; and 
*« as to the diſpute between the ſaid Mercer and the ſaid Hanſ- 
« borough, as executor of his father, it is agreed, the ſame 
« ſhall be adjuſted as follows, viz; if the ſaid arbitrators ſhall ad- 
judge the eſtate of the ſaid Hanſborough liable to make good 
© the value of the faid land, they ſhall adjudge what value ſhall 
be paid, and may allow the ſaid Hanſborough to retain ſuch 
© value in his hands, in full, towards the conſideration they 
« ſhall adjudge to be paid for the ſaid lands. The condition is, 
< if the ſaid Hanſborough ſhall in all things do and perform the 
©award &c. which the ſaid arbitrators ſhall make touching the 
e premiſes, (provided the ſame be made in writing ready to be de- 
« livered on or before the oth of June next) then &c. &c. To 
* which was annexed the following memorandum, viz: © It 
* 15 agreed, if the legatees of the faid J. Hanſborough, (the fa, 
© ther) ſhall diſſent froni the claim of the ſaid Mercer, againſt 
* the ſaid Hanſborough, on the cevenants in the deed of the ſaid 
J. Hanſborough being arbitrated, then the arbitrators ſhall be 
* diſcharged from that part of the buſineſs before ſubmitted to 
© them. And it is agreed, the faid Hanſborough ſhall 
* enter an appearance at the ſuit of the ſaid Mercer, in an acti- 
* on of covenant in the General Court, and allow the fame to 
* £0 on with all legal diſpatch to a judgment, 'till when, ſaid 
+ Hanſborough agrees to wait with ſaid Mercer, for whatever 
Cn | 85 | « the 


— 
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ec the ſaid arbitrators ſhall adjudge the ſaid Mercer topay for the ref 


<« {aid 133 acres, and then to diſcount therefrom what may be he 


& recoveted in the action of covenant; and further, the {aid 
« Hanſborough agrees that he will make the ſaid Mercer deeds 
cc for the ſaid lands, immediately upon payment of the value to det 

ce be awarded, or upon receipt of a bond for the ſame, with ſuch the 
« ſecurity as the {aid Hanſborough ſhall agree.” wi 

This bond being ſhewed by Mercer to Smallwood, the lat. 


ter after cone counſel was induced to make the purchaſe, 


W | i | COL 
and paid the conſideration money agreed upon, The award was obj 
never made, on account of the refuſal of one of the arbitrators Fe 

to act, becauſe he had previouſly given his opinion to Hanſho. 12 
rough with reſpect to his title. Mercer offered to concede the of 
title to be in Hanſborough, and to give him bond and ſecurity T} 

to pay as much per acre for the 133+ acres, as he was to re- on 
ceive from Smallwood for the whole tract, 'which offer was re- 7) 
fuſed. Hanſborough brought an ejectment againſt Smallwood, "i 
upon which Smallwoqd exhibited this bill praying for an injunc- * 
tion and conveyance. Upon the inſtitution of this ſuit, Mer- TR 
cer brought an action of covenant againſt Hanſborough as exe- "He 
cutor to his father. „ 5 | wh 
7 MARSHALL for the pppellant. This bond contains a poſitive, ger 
agreement on the part of Hanſborough to ſell the land in queſtion, 500 
and the agreement as to the ſale, could not be dependent upon the 5 
award, the object of which was, merely to decide upon the title of PER 
Hanſboraugh, to fix the price of the land, and the damages tobe paid at 
by Hanſborough out of the aſſets of his father, for the breach gre 
of his contract, in not warranting the title of the land. The 4 
circumitances which attended the giving of that bond, prove 470 
inconteſtibly, that this was the intention and defign of the bond. 1 

HFanſdborough knew of Smallwood's intention to purchaſe, and Fac 
his objection on account of Hanſborough's claim to the land. rg 
To remove this objection, he gave the bond, which was ſnewn agr 


to Smallwood, and it hgd the expected effect. A third perſon Wl f 


paying his money in conſequence of this agreement, ought not by 
do be affected by the fault either of Hanſborough, or of Mercer, Gr 
in failing to adjuſt thoſe other matters of diſpute, which only eie 
concerned themſelves. The proviſo, that the award ſhould be WW neu 
made, and delivered within a ftated time, does not alter the 
caſe, becauſe it could only relate to the matters ſubmitted, 1 
, which were the price and damages, not the ſale, which is poli 1 2 
tively ſtipulated for, whatever might be the event of thoſe ſfub- Wl am 


jects of diſpute. But further; Hanſborough, by appointing- eu 
UTC feleree 


N 
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zeferee, who he knew could not act, committed a fraud, and 
| he will therefore be bound to ſubmit to ſome other equitable 
mode of adjuiting the price, | | | 


CAMPBELL for the appellee. If this court be called upon to 
decree a ſpecific execution of an agreement, it muſt be done in 
the way agreed upon by the partics, and in no other. For other- 
wiſe, it would be to make, not to execute an agreement; and if, 
from any circumſtance, it cannot be executed in that way, this 
court muſt leave the parties to their legal remedy. It is to be 
obſerved, that Smallwood, knowing of Haniborough's title, 
can ſtand in no better {ituation than Mercer would, it he were 
plaintiff. This obligation is to be binding in the whole, or not 
at all. Now what does Hanſborough bind himſelf to perform? 
The award of the arbitrators. That is, it they ſay, he hath a 
title, they are to decide upon the price which Hanſborough ſhall 
take for the land. But upon what condition is Hanſborough 
bound to ſell for that price? That the deciſion be made within 
a limited time. If this condition be not performed, he is not. 
bound at law, and upon what principle can he be bound in equity? 
He might, for the purpoſe of putting an end to litigation, and 
with a view of receiving the value of the land within a ſhort | 
period, be diſpoſed to fell his right, which otherwiſe he would 
not have been induced to do, if kept in ſifpence beyond that 
time. But after that time is paſſed, —li 's ;ation ſtill hanging 
over him, — the purchaſe money at this day unpaid, and he forced 
at length to aſſert his right in a court of law: —after ſo 
great a lapſe of time, and after he has been compelled to incur 
all the trouble and expence, which he ſo anxiouſly wiſhed to 
avoid ;—can it he juſt or equitable, that he ſhould be ſtill bound 
to ſel], tho” he agreed to do fo upon a condition only, which 
has not been performed? It is impoſſible, But what can this 
court do? They cannot appoint referees; for they may not be 
agreeable to the parties. And if the court could appoint them, 
ſtill the award cannot now be made within the time fixed upon 
dy the parties, and conſequently, the prayer of the bill which is 
for a ſpecific execution of that agreement, cannot be de- 
Freed, The reſult of the whole is, that this cqurt muſt remain 
neuter between the parties, and leave them to the law. 


MansHALI in reply. I yet inſiſt, that the agreement to ſel} 
is abſolute. The buſineſs of the arbitrators is ſtated in the pre- 
amble to the condition, namely, to decide the right of Hanſbo- 
rough to the land, the price to be paid by Mercer, and Mercer's 

Fo VV e claim 


7 , 


FAEL TERM 


294 I” 


3 N 0 
claim to damages. But the arbitrators are not to decide, whe- 
ter Hantborough is to ſell, or not. If they were, then I ad. 
mit the full operation of the proviſo. But that is not ſubmitted: 
the bond itſelf is compleat evidence of a prior agreement to fell; 
for in all bargains, it. is uſual for the vendor to agree to ſell, 
before the price is ſpoken of. This previous point being ſettled, 
the conſideration and terms follow next, and is either fixed by 
the ſtipulation of the parties, or left to depend upon other modes 
of aſcertainment. I admit, that the court cannot appoint refe. 
recs; but if it be clear, that a fale was agreed upon and that 
the award which was to fix the price, has been prevented by 


accident or fraud, this court may compel a ſpecific perfor. 


mance as to the fale, and direct a jury to ſettle the price. 
In the caſe of Roſs and Anderſon in this court, a fimilar de- 
cree was made transfering. this power fromarbitrators to a jury, 
With greater reaſon ought it to be done in this caſe, - where the 
party himſelf prevented the award by appointing an arbitrator, 
who he knew could not, or ought not toact, and knowing too, 
that Mercer's view in obtaining the bond was to enable him 
to ſell to another. e 1 15 
The PRESIDENT delivered the opinon of the court. 

The queſtion is, whether a Court of Equity, upon the agree- 
ment, and the facts ſtated, will compell Hanſborough to con- 
vey his land, upon receiving the value thereof, to be aſcertain- 
ed either by the price which Smallwood. gave Mercer; by ap- 
pointing new valuers, or by a jury.—lt is to be premiſed, that 
. . Smallwood, is in no better, or wotſe ſituation than Mercer, 
fince he purchaſed with notice of the written agreement, with- 
out any further information, or. promiſe from Hanſborough, 
who is not bound by any miſtaken opinion formed of that agree- 


ment, either by Smallwood, or by his counſel, He ſeems to 


have conſidered as fixed, ſundry events, then contingent z name- 
Il x, that the arbitrators would decide the title, and, if in favor of 

Hanſborough, that they would aſcertain the price to be paid 
for the land, and that Mercer would, in caſe that price was not 
diſcounted by his claim, pay the value, or give bond with fatis- 


factory ſecurity for the ſame. If all theſe things had been done 


Hanſborough would indeed have been compellible in equity to 
conyey. But Smallwood never could conceive, that Hanſbo- 


rough was to convey his land at all events, without even know- 

ing the price he was to receive for it, or without having any 

_ fatisfactory aſſurance, that he ſhould ever get any thing. Such- 
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dant to make. OR 
It was contended by Mr. Marſhall, that the ſale was not-re- 

' fered to arbitration, but was made by the parties themſelves, 
and that the arbitrators were only to ſettle the value. It would 
ſeem a ſtrange ſale, in which ſuch neceſſary ingredients, as 
price, and the vendor's right to ſell, were in ſuipence, It 
would be more properly deſcribed, by calling it an inchoate con- 
tract for a ſale, provided the arbitrators determined in favor of 
the vendor's title, fixed the price, and that the other requiſites 
were complied with, none of which were done, and conſequen- 


ly the contract never was compleated. | | 
Ii caſes of bonds to perform awards, there are two remedies, 
ift, at law upon the bond, in which, a plea that the arbitrators 
madeno award, would, if truc, defeat the plaintiff's action. 2dly, 
If any act be awarded to be done, for which a compleat remedy 
cannot be had at law, ſuch as to make a conveyance, a bill in 
equity for a ſpecihc performance of the award is common and 
proper. But how the Court can decree the ſpecific performance 
of the condition of a bond to perform an award, when in fact no 
award has been or can be made, is not diſcernible, But 
the bond is relied upon, as containing an agreement to fell, 
which agreement is ſought to be ſpecifically executed. That 
agreement it has been ſhewn was only a treaty, never brought 
to perfection, for want of the award. And that this was the 
effect of the arbitrators refuſing to act, ſeems to have been well 
underſtood, both by Mercer and Hanſborough. The former 
makes new propoſitions which the other declines, and brings 
his ejectment, and Mercer brings his action of covenant, each 
purſuing his original remedy, as if no agreement had ever ſub- 
ſiſted. It is true, if the agreement had been perfect, (ſince 
Smallwood purchaſed under it, and both the defendants knew 
it,) and they had conſented to diſſolve it, it would have been a fraud 
upon the plaintiff, againſt which, a Court of Equity would have 
relieved. But no ſuch ingredient appears, and every thing de- 
pends upon the original agreement. That agreement never 
having been perfected, there is no foundation for the, interpoſi- 
tion of the Court of Equity, and therefore we „„ 
e „„ affirm the decree. 


conveyance I believe no Court of Equity ever compelled a defen- 


) 
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'  BUCKNER & others, truſtees of BEVERLEY, 
oc again 5 „ 

Smith, Stübblefiel, Grabam, and Dixon's exe. 
8 cutors. e d 


"HIS was an appeal from the High Court of Chancery 
diſmiſſing the bill of the complainants who are now ap- 
llants.-The cafe was as follows: Beverley during his inſan- 

cy loſt a conſiderable quantity of tobacco at unlawful gaming 
with the defendant Smith; who for valuable confideration gave 
to Stubblefield an order upon Beyerley for 25, 00 pounds of to- 
bacco. Beverley accepted the order, and afterwards gave his 
bond to Stubblefield for the amount. Stubblefield aſſigned the 
bond to Graham, and Graham to Dixon, each paying for 
the ſame a valuable conſideration. Upon an action brought by 
Dixon upon the bond, Beverley confeſſed a judgment. He af. 
terwards conveyed his eſtate to the appellants in truſt, to pay 
his debts, and to apply the refidue, towards the ſupport of his 
family.—The truſtees underſtanding the real nature of this de- 
mand, filed their bill in the High Court of Chancery praying 
an injunction to this judgment, and charging that Stubbleheld, 


Graham, and Dixan, had full notice: that the bond in queſtion 


was given for a gaming conſideration, before they reſpectively 
acquired an intereſt in it. Stubblefield in his anſwer, de- 

nies that he had notice of the conſideration for which the 
bond was given.—Dixon, juft previous to his death, drew 
up the heads of an anſwer, and ſwore to it, denying notice, and 
ſtating that he was induced to accept of an aſſignment of the 
bond, by Beverley, who affured him that the bond ſhould be 
punQually paid. His executor's anſwer. refers. to thoſe heads, 
as part thereof. The anſwer alſo refers to a letter from Bever- 
ley to Dixon, after he had come to full age, giving aſſurances 
of payment. The only depoſition in the cauſe is that of 
Smith, one of the defendants, who does not anſwer, nor is his 
depoſition excepted to. He proves the conſideration of the order 
upon which the bond was given, to have been for tobacco loſt 
at gaming by Beverley, and that Stubblefield had notice of it, 
at the time the order was given, and agreed, that if Beverley 


ſhould accept the order, he would diſcharge Smith from all re. 
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WARDEN for the appellants. The infancy of Beverley is 
roven, as allo notice to Stubblefield, who does not poſitively 

deny it, but only fays that he was not concerned in the gaming 
tranſaction. It is allo fairly to be preſumed, that the other de- 

* fendants knew of it. But whether this were the caſe or not 
Dixon ought not to have recovered; for tho? an aſſignee with- 
out notice, might in ſome caſes be a ſufferer, by conſidering him 

as ſtanding iu no better ſituation than the aſſignor, yet, this in- 


7 dividual inconvenience is very far ſhort of the public miſchief, 
5 which would be produced by giving validity to a bond of this 
Its fort, becauſe it had got into the hands of an ah ignee. For if 
18. the winner could pay his own debts, or make a valuable uſe of 
ve 


bonds acquired by gaming, it would be eaſy for him at any time 


05 to evade the ſtatute, and to derive every adyantage which he 
ny could deſire,. by a violation of the law, The caſe of Bowyer 
* and Bampton 2 Str. 11 55 is concluſive upon tnis ſubject. It i is 
or 


ablurd to contend, that a bond, which the law has declared 
wid ab initio, can by any thing ſubſequent thereto be made cfec⸗ 
tual. 

CAMPBELL for Stubblefield. The appellant's counſel, bas 
not, in the courſe of his argument, touched the only point in the 
cauſe; and that is, will a Court of Equity, after a judgment fair- 
ly obtained at law, and where the defendant has waved any le- 
gal advantage which he might have had, interſere to ſet aſide 
that judgment without ſome ſpecial circumſtances to warrant it? 


cery can claim juriſdiction. It is not a caſe of truſt, fraud, or 
accident, It is not a bill for a diſcovery, even if fuch a bill i in 
a caſe like this could be ſuſtained. The plaintiff does not pre- 
tend, that he is deſtitute of other evidence, than what he can 
draw from the defendants, and if he had ſlated ſuch a charge | in 
his bill, it would have been contradicted by the record, where- 
in a depoſition appears, which completely proves the tack. 
Neither is this application warranted by the act of 22 Ges. II. 
C. 25, § 3, which authoriſes a bill of diſcovery only where 
dual payment hath been made, and upon a diſcovery and re-pay- 
ment by the winner, excuſes him from the forfeiture impoſed by 
the law. 80 that, upon no principle whatever, are the plain- 
lifts (who ſtand in no better ſituation than Beverley did) proper 
n this Court, | 

WIckHAu for Dixon's executors. I ſhall in the firft place 
Dec, that the bond in queſtion, is not proved to have been given 
Pon 2 Jamming conſideration. It is e denied by the an- 

| Q 2 ſwers 


. * 


The cafe before the court, is not one of thoſe, wherein Chan- 
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ſwers, and thoſe anſwers are contradicted only by the depofitlon 
of one of the defendants, whoſe evidence can have no greatey _ 
weight, than-his anſwer would have had, which could not have 
_ operated againſt a co-defendant. But paſſing over this, want 
ol notice is poſitively denied by Dixon; and it is a well known 

principle in this court, that if the plaintiff and defendant are 
both equally innocent, equity wall not interfere, but will leave 
them to the law, That Dixon was entirely innocent is not de- 
nied: no imputation can lie againſt him. But is Beverley ſo? 
No. In the firſt place, he violated a poſitive law. He then 
gave a negoriable paper, importing upon its face, the evidence of 
2 juſt debt, This is ſent into circulation, to deceive and injure 
thoſe, who might unfortunately become its poſſeſſors. But 
above all, he induces Dixon to throw away his money in 
the purchaſe of that bond, under aſſurances of its being paid. 
Shall he then, who hath been guilty of a fraud, find coun- 
tenance in a Court of Equity againſt the perſon, upon whom 
that fraud hath been practiſed, and who was thereby induced 
to throw away his money? It is a rule, that he who ac- 
quires a legal title without notice of an equitable claim 
oppoſed to it, ſhall not have it queſtioned in a court of equity, 
Thus a purchaſer for valuable conſideration, - without notice of 
a prior equitable claim, may in this court, defend himſelf by re- 
lying upon ſuch a purchaſe. Suppoſe in this cafe, the money 
had been paid by Beverley, (and the principle will be the fame after 
a judgment) could he have recovered it back at law ? He might 
have done it perhaps under the act of 22 Geo. II C. 25 if he had 
brought his action within three months. But otherwiſe he could 
not, as the law itſelf proves, by affording a remedy, and preſcrid. 
ing a time within which it ſhould be aſſerted. And if he could 
not recover it back at law, in an action for money had and re- 
ceived, which is as liberal a remedy as a bill in Chancery, would 
equity aſſiſt him? I contend it would not. F 
Upon the whale, I truſt, that the decree will be affirmed: 
but if it ſhould be ſuppoſed, that the appellants are entitled ta 
relief, I hope it will not be granted againſt Dixon's executors, 
whoſe teſtator was entirely innocent, and who have the benefit 
of a judgment at law, For ſince all proper parties are before the 
court, it would be moſt conſiſtent with the principles of equity, 
in order to prevent circuity of action, to decree at once againſt 
the perſon who aught ultimately to ſuffer.  _ 

Mr. CampBELL obſerved, that as the bill prayed for an in- 
unction, the court muſt either make it perpetual, or diſmiſs the 


bir Mr. 


* 
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Mr. Wick HAM, in anſwer ſaid, that the bil prayed for ge- 
neral relief, and therefore the court might make any decree 
which was thought equitable. h : 

WARDEN in reply. Notice is not poſitively denied by Stub- 
blefteld, and the anſwer of Smith, not having been excepted to, 
mult be conſidered as proper evidence in the cauſe. The court 
muſt not only conſider the bond, but Alſo the judgment as being 
void, under the act of Aſſembly. This act gives this court ex- 
preſs juriſdiction in the preſent caſe, and the policy of it was 
to compel a diſcovery at all events, that the ſtatute might not 
by any device, or means whatever, be evaded. For if reſort in 
ſuch caſes could not be had to a Court of Equity; the conſider- 
ation of ſuch bonds could ſeldom be diſcovered, nor could the 
miſchief ariſing to the public, from ſuch pernicious practices, 
de prevented. The confeſſion of judgment in this caſe, cannot 
alter the rights of the parties; for the defendant may not always 
know, whether he can eſtabliſn the fact, and unleſs he could 
prove it, it would be unneceſſary to plead, or even to defend 
the cauſe. It was to obviate this inconvenience, that the reme- 
dy pointed out by the act was provided. He cited Dough 
743, which recognizes the caſe of Bowyer & Bampton. 

The PRE SIDEN I not ſitting in the cauſe, Lyons, J. deliver- 
ed the opinion of the court. After ſtating the caſe, and that the 
aſſumpſit of Beverley to Dixon was after he came of age, he pro- 
ceeded. It is not important to decide upon the propriety of ad- 
mitting Mr. Smith's depoſition. The principal objection is, 
that this was a gaming debt, contracted by an infant, which no 
ſublequent act ot his, nor any transfer could make valid. It is 
in general true; that an aſſignee of a bond of this ſort, can be in 
no better ſituation than the obligee, and the caſes cited at the 
bar ſufficiently eſtabliſh the point. But the prefent caſe is very 
different upon principle from thofe caſes, and that difference, 
is produced by the conduct of Beverley, who by his aſſurances 
of payment, induced Mr. Dixon to receive an aſſignment of it. 

e not only concealed from him the legal objections to the bond, 
but afterwards aſſumed to pay it, and when ſued, voluntarily 
confeſſed a judgment. 75 8 | 
The privileges allowed to infants are intended to protect them 
from injury, not to furniſh them with the means of deceiving, 
and of defrauding others; and if negotiable papers, accepted by 
others, under all the caution uſed by Mr. Dixon in this caſe; 
were permitted to be ſet aſide, there would be an end put to the 
negotiability of ſuch papers, and to all confidence rn 

| . e 
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500 


and man. Why did not Beverley avail himſelf at law, of the 
Jappolcd advantage, which he now relies upon in this court! 
But ſuppole he had pleaded it, and the plaintiff had replied the 
But luppole he had pleaded and the plaintiſi had replied the 
ſpegial niatter, en induced by the defendant to 
receive the bond; urrer,. the law would have been 
Cecidcd in his favor. 2 Hod. 279. If he had pleaded infancy, 
he might have 2v0ides t bond, but certainly in another action, 
the piaintiff upon proving his aſſumpſit after his attaining full 
7 — * . 5 * 
age would have iu cecded. If then, this would have been his 
fate at law, upon no principle can he expect, that a Court 
of Equity will aſſiſt him in impoſing upon innocent third perſons 
2 lolſs produced by his own fraud. | | 7, C5 
Upon the whole the court afirm the decree, 


s % 

LL 8 13 
et that he had be 
- 
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NINNIS, Ex'r. of AYLETT and others, 


Te gau, | 
i AYLETT: 


ls was an appeal from a decree of the High Court of 
| Chancery, and the queſtion depende7 upon a clauſe in the 
will of William Aylett the father of the appellee, wherein he 
deviſed to the appellee and his heirs, © the plantation on which 
ec he then lived, and all his lands in the county of King Wil 
« liam, alſo his land in Drummond's neck in James City coun: 
« ty.” The teſtator at the time of making his will, and at his 


deceaſe, was ſeiſed of an eſtate of inheritance, in a tract of land 


in the county of King William, upon a part of which he lived; 
the reſidue being in the poſſeſſion of others,  iinder leaſes. He 
was alſo entitled to a leatehold intereſt for the term of ggg years 
in another tract of land lying in the ſame county, but of this laſt 
he was not poſſeſſed. He commenced a ſuit for the recovery of 

it, which abated by his death. His executors revived the ſuit 
after his death, and recovered the land. The appellee filed his 
bill in the High Court of Chancery, againſt the executors and 
reſiduary deviſees of the teſtator, claiming the leaſehold as well 
as the freehold lands. The only queſtion was, whether the 
_ leaſehold land paſſed under the above clauſe to the appellee, or 
was comprehended in the reſiduary clauſe in the will. The 
Chancellor decreed in favor of the appellee, upon his Eiving 
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bond with. condition to pay the proportion of the debts due from 


the teſtator, for which this land is liable; and alſo, an account 


of the rents and profits thereof, received by the executors. F rom 
this decree the executors appealed; 


WARDEN for the appellants. The deciſions, 8 the caſe 
of Roſe vs Bartlett, Co, Car. 292, down to the preſent day, 
have been uniform upon the ſubject; and they all eſtabliſh this 
diference, that if the teſtator be entitled to both freehold and 


| leaſehold lands, and deviſe all his lands, the former only will 


paſs ; ; but if he hive leaſehold lands only, then they will paſs 
for in the firſt cafe, the freeholds lands will ſatisty the words of 
the will. He cited $winb. on wills 139, 318, deviſe of all 
his lands and tenements—only the freehold lands paſs. 1 P. 
Ums. 2863 P. inn. 26—2 At. 4501 Vern 271. 


MaRrsSHALL for the appellee. If the weight of authorities 
were out of the way, there could be no queſtion, in caſes of 
this ſort, about the intention, which certainly is, to paſs all the 
teſtator's land; whether freehold or leaſehold. The caſes 
cited, do not apply: They have all of them been decided 
upon ſome expreſſion in the will, ſhewing an intention 
to paſs only the freehold lands. in thoſe cales; the teſtator 
either gives all his lands and tenements, or all his freehold lands. 


As for inſtance; in the quotation from Swinburne; the author 


explains thoſe caſes, and ſhews, that by the word tenement, the 
teſtator is conſidered as meaning frank tenement or freehold, and 
thereby limiting the general meaning of the word lands. In this 
caſe the teſtator had but one tract of land in King William, ex- 
cept the leaſehdld, and the deviſe being of all his lands, in the 
plural, it cannot be ſatisfied unleſs the lcaſehoid land ſhall be con- - 
lidered as paſſing, 


WARDEN in reply. The caſe of Roſe and Bartlett is a de- 
viſe of all his lands; and the word tenements is not mentioned: 
It is true, that the court, in giving the opinion, put the caſe of 
a deviſe of all a man's lands and tenements, and this is concluſive 
to ſhew, that the inſertion of that word makes no difference, 
ſince they would not have decided the caſe under conſideration, 
and the caſe {tated in argument, in the ſame manner, if 
there were any thing in The wort , But ts caſe, 
upon intention, is fironger than any of thoſe cited, becauſe here, 
the teſtator not being in poſſeſſion of the leaſehold. land, it is not 
Profumable that he meant to de vile WW - 


The 
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The PRESIDENT delivered the opinion of the Couit, 


In the caſe of Shermer and Shermer's executors, the court. 
declared their opinion to be, that where the intention of a teſta. 
tor is apparent, caſes to over-rule that intention mult be ſtrong, 
uniform, and apply directly to the cafe before the court, or elſe 
they would be diſregarded, If in this caſe, the intention appear: 
ed clear, that the leaſehold land ſhould paſs, the court would give 
2 deciſion according to this principle, in ſupport of the intenti. 
on; but we can diſcover no ſuch intention. The rule is laid 
down in Roſe and Bartlett, by all the judges, that where a tef. 
tator having both freehold and leafehold lands in a particular 
aces deviſes all his lands in that place, only the freehold lands 
all paſs. Subſequent Judges and Chancellors have ſtated the 


rule, and uniformly decided accordingly, altho' in one caſe, the 


Chancellor acknowledged, that the teſtator intended the leaſe- 
hold land ſhould ale. CC ORITS, 
Thus ſettled, it has bacome a rule of property, which the 
court cannot depart from, without diſturbiag perhaps many ti- 
tles, enjoyed under this long eſtabliſhed principle. In this will, 
there are no words or circumſtances, toſhewaa intention, which 
do not appear in the caſe of Roſe and Bartlett. "1 | 

The court are therefore of opinion, that the leaſehold land 
did not paſs under the clauſe in queſtion to the appellee, but is 
Fomprehended within the reſiduary clauſe to the wife and chil- 
dren of the teſtator, and they reverſe the decree, and remit the 
cauſe for further proceedings. 


* 


«ths — 9 —— * 


—— 


| BROWN'S Executors, again PUTNEY. 


Ils was an action of aſſumpſit brought by Putney againſt 
| the appellants in the Diſtrict Court of Williamſburg. 
The defendant pleaded the act of limitations, upon Which, iſſue 
was taken. The jury, by conſent, found a verdict for the plain- 
tiff, ſubject to the opinion of the court upon the following eale 
viz: that no aſſumpſit was proved after the 27th of March 1786, 
and that the writ in this ſuit iſſued the 23d of Auguſt 1791: 
that to avoid the act of limitations the plaintiff produced a writ 
which iflued for the ſame cauſe of action from the Court of Hut 
ings of Williamſburg, dated the 24th of October 1786, and 
which was not ſerved upon Browns but in November following 

| | | I £7 
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it abated and was diſmiſſed as to hin; he bein g returned, no inhati- 
zant: That the ſame writ was ſerved upon Eaton another defen- 
dant, and abated by his death in Auguſt 4787. The verdict ta 
ſtand if the law be for the plaintiff, otherwiſe to be ſet aſide, 
and judgment entered for the defendant. The judgment of the 
Diſtrict Court was in favor of the plaintiff, from which the de- 
ſendant appealed. 
Wick Al for the appellant. It appears, that for 15 years 
no ſuit was depending. The clauſe in the act of limitations which 
allows the plaintiff one year to recommence his action, after 
the reverſal of his judgment &c. is, I acknowledge, extended, 
by an equitable conſtruction, to all cafes where the plaintiff 
gets out of court; but a perſon coming within the benefit of this 
liberal conſtruction of the law, muſt recommence his action 
within the fame time after the abatement or diſmiſſion, as be 
muſt have done in caſes coming within the letter of the act, 
he cited Wilcocks vs Huggins 2 Str. 907. 
MARSHALL for the appellee ſubmitted the caſe. | | 
The PRESIDENT. The plaintiff according to the Jecifi. 
g in the caſe of Wilcocks and Huggins, would have been en- 
titled to the benefit of the proviſo in the act of limitations, un. 
ger the equity thereof, if he had recommenced his ſuit within a 
year after the former ſuit was abated. But as four years had 
nearly elapſed between the abatement of that ſuit, and the bring- 
ing of the preſent, he cannot avail himſelf of the proviſo, but i is 
ITS: 
The judgment muſt be reverſed, and deres for the defeng 


aant, 


E 


LEFTWITCH & Wife. 
againſt 


87 O V ALL Ko. 
* caſe was this —Eight perſons who were e the Jefen. | 


dants in error, ſued out a writ in the County Court a. 

ainſt Leftwitch and wife, in caſe; damage £300. - No decla. 
ration was filed, but the defendants below pleaded that they did 
not aſſume; on which the parties were at iſſue, Afterwards, 
yy + 2 had of court, they ſubmitted all matters in difference be. 
tween 


_ 
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tween them to arbitrators, and agreed, that their award, fhould 
be made the judgment of the court. An award was made, that 
the defendants fhould pay to each of the plaintiffs 1,724 lbs. of 
tobacco, and 31/3 in money, amounting in the whole to 
13,812 lbs. of tobacco, and £12: 10, in money, and alſo the 
coſts. Judgment was entered according to the award. An ex. 
ecution iſſued for the aggregate amount, and a replevy bond was 
taken. The judgment was affirmed by the Diſtrict Court of 
New-London, upon a ſuperſedeas, and execution iſſued upon 


that judgment and a replevy bond was taken, upon which a third 


execution iſſued. To the judgment of the Diſtrict Court, a 

ſuperſedeas was obtained from this Court, 
MARSHALL for the plaintiffs in error. I object, Iſt, to the 

original judgment, and 2dly, to the ſubſequent proceedings, 


The objections to the original judgment are: Firſt, the want 


_ of a declaration, Tho' it has been determined in this court, in 
the caſe of Picket and Claiborne, that the want of a declaration 
is cured by a confeſſion of judgment, yet no deciſion of this, or 
of any court in England, has ever gone ſo far, as to extend this 
-Tule to judgments enter in purſuance of awards. 
Secondly, The arbitrators exceeded their power; for tho 


the plaintiffs demand was in money, as appears from the writ, 


' {the damages being laid in money) yet the award is for the pay- 
ment of tobacco, which was improper, and not within the ſub. 
miſſion. Such a change from money, to an artiele ſo fluctuat- 


ing in its yalue 25 tobacco, might be very material to the 


= 2, res. 8 . „ ts ; 3 EE Ig . 
A2 d point. The judgment does not purſue the award, or the 
Execution is variant from the judgment. The award is ſeveral, 


and the execution joint, ſa that tho? by the award, the receipt 


of one of the plaintiffs could extend ng farther than to his ſbar 
yet being made joint, he might receive tbe .2vhole, and 


give a diſcharge, which proves the variance to be material. 


Again; after the affirmance of the judgment by the Diftridt 
Court, the force of the replevy bond which is conſidered as a 
\udgment, was revived; and conſequently the laſt execution 
could not iſſue upon the-origizal judgment which was diſchurged 
by the replevy bond. For tuppoſe a motion had then been made 
upon the replevy bond, the court could not have refuſed to give 
A n He cited the caſe of Taylor and Dundaſs, 
ſee ante p. 92) as deciſive upon this point. „555 


Ways, by whieh men ſettle their differences 3 either by the re- 


us, 


CAMPBELL for the defendants in error. There are two | 


gular 
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gular courſe of law, in which caſe they muſt purſue the rigid 
forms and rules of law, and unleſs they do fo, a judgment irre- 
gularly obtained will not be ſupported: or by agreement, and 
this may be, either by the acknowledgment of the parties abſo- 
lutely, or by an acknowledgment dependent upon the judgment 
of their friends. In the latter cafe, where the parties withdraw 
their diſpute from the regular mode of deciſion, and the deſen- 
dant acknowledges the propriety of the plaintiffs demand adſa- 
luteiy, or acknowledges as much to be due, as their mutual 
friends ſnail decide to be due, the court will not notice thoſe 


_ irregularities which might have been fatal, if they had not been 


thus tacitly waved by the conduct of the parties. And ſince it 
is conceded, that a confeſſion of judgment is a releaſe of errors, 
there can be no difference in reaſon between ſuch an acknow- 
ledgment, and one which is dependent upon the opinion of ar- 
bitrators, who are appointed to decide for the parties, 

As to the other objection made to the judgment, it is not ſup- 
ported by the facts in the cauſe, The writ ſtates the damages 
in money, but the claim may have been in tobacco, the conſe- 
quential injury ariſing from the non-payment of it, might be 
properly eitimated in money. The parties underſtood this 
The arbitrators will be preſumed to have underſtood it. It can- 
not be denied, but that the defendant might have confeſſed judg- 
ment in tobacco, and it is the ſame thing, if the perſons appoint- 
ed to aſcertain the claim, and to act for them, give their judg- 
ment in the ſame commodity. | 

In anſwer to the objections made to the proceedings which 
ſucceeded the judgment, I contend, that a Superior Court can 
only notice errors in the judgments of inferior tribunals, and 
mult affirm or reverſe them. As to acts merely. nuniſterial, 
they are under the controul of the court, under whom the offi- 
cers act, and may, and ougit to be there corrected (if wrong) 
upon motion. | 


The PRESIDENT delivered the opinion of the court. 


The objections to the judgment are, 1ſt, The want of a de- 
claration. 2dly, That the arbitrators exceeded their power, in 


_ awarding tobacco, when the demand was for money. 


Firſt, The great purpoſes for which declarations, containing 
a regular ſtatement of the plaintiffs claim, are required, are 1ſt, 


That the defendant may know with certainty, the nature of the 


charge againſt him, ſo that he may not be embarraſſed, nor en- 
ſnared at the trial. | 


2 | | : 2dly, 
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15 2dly, That the demand ſhould appear upon record, ſv as that 
a recovery in that ſuit, may be a bar to any future action, for 
the ſame cauſe, _ | : 


* 


This court in the caſe of Picket and Claiborn, determined, 


that both theſe ends were anſwered by a confeſſion of judgment 
_ which implies a knowledge in the defendant of the cauſe of act. 
on, and that being ſtated in the judgment, would bar a ſuble. 
quent ſuit for the ſame thing. h | — 
So in this cafe, the ſubmiſſion to arbitration, rendered it un- 
neceſſary to ſtate the cauſe of action to the court, in the regular 
mode of proceeding, ſince they were nat to try it; and the a. 
ward ſtating the ground of the demand, will enable the defen. 
dant to plead the judgment in bar to any future action, for the 
ſame cauſe. But che principal anſwer, and one which applies 
allo to the 24 objection is, that the parties by withdrawing their 


caſe from the ordinary judges, and ſubmitting it to thoſe of their 


- own chuſing, have waved all objections to the want of legal 
forms, and have confined themſelves ta conſiderations ariſing 
out of the award itſelf; ſuch as partiality, corruption, ex parte 
proceedings, or that they exceeded their power, The latter 
| A chiefly applicable to bonds, ſubmitting particular ſpecified 
diſputes, Here, the ſubmiſſion is of all matters in differ. 
ence. | a 1 
The objection made to the award, as exceeding the power of 
the arbitrators, is founded upon a compariſon of the award with 
the writ, and not with the ſubmiſſion, „ 
The next objections relied upon, are to the execution and 


replevy bonds; but as theſe are merely miniſterial ads, uncon- 


nected with the judgment, which is alone before the court, 
they cannot be regarded. Errors of this ſort, . can only be rec- 
tified by the court from whence the execution iſſued, ſubordi- 


nate perhaps to the controul of this court, but it muſt come by 


appeal from the opinion of that court, given upon motion, 


and cannot be taken up callaterally upon an appeal from the o- 


riginal judgment 5 1 | 11 
A The judgment muſt be affirmed, 


2 n * „ 4 


„ * %* W ud 


LEE Executor of DANIEL, again COOKE, 


ls was an action of covenant, brought by Cooke in the 
| Diſtrict Court of King and Queen, upon a warranty con- 
Fo | - 1 tained 


* 


4 FT.we 


the 
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tained in a deed poll, dated in 1779, by which, the teſtator, for 
a valuable conſideration, conveyed to Cooke, a negro, and co- 
venanted for himſelf and his heirs to warrant the title againſt 
all perſons whatſoever. The declaration charges; that the ne- 
gro had been recovered by Wm. Morgan by the judgment of the 
County Court of King and Queen, in an action of detinue, and 
ſo neither the teſtator nor the executor had kept the teſtator's 
covenantz but had broken the ſame &c. Upon the plea of co- 
yenants performed, the jury found a conditional verdict, ſubject 
to the opinion of the court. If upon the bill of ſale, an action 
of covenant can be ſupported againſt the defendant as executor, and 
if evidence can be admitted, or is neceſſary; to prove, that no- 
tice Was given to the defendant of the action of detinue having 


been brought, (the notice not having been ſtated in the de- 


claration, and the defendant having pleaded conditions per- 
formed, ) then they find for the plaintiff £94: 10: 5, dama- 
ges, but if the court be of a different opinion, on both, or ei- 
ther of thoſe points, then they find for the defendant. 
The Diſtrict Court determined in favor of the plaintiſt, from 
which the defendant appealed. „ 
WARDEN for the appellant. The plaintiſt moſt certainly ought 
to have charged in his declaration and eſtabliſhed by teſtimony, that 


he had given notice tothe warrantor, or to thoſe liable under the co- 


venant, of the pendency of the ſuit brought to recover the ne- 
gro conveyed by that deed, in order that proper attention and 
afiſtance inight have been afforded by thoſe, ſo deeply intereſt- 


ed in the defence of that ſuit. Otherwiſe, the judgment might 


have been recovered by covinz or negligence in the party; in 
which caſe the warrantor ſurely ought not to be bound. But 
it is not clear that this action could be maintained againſt exe- 
cutors, Negroes, at the time when that deed was made, were 
by the law of this ſtate real property, and this being a covenant 
| »,. _ * 3 * 8 5 ry 

real, it deſcended upon the heir, who alone could be liable to 
this action. The heirs are ſpecially named, aud if this had been 


a deed for land, there\could be no queſtion, but that the execu- 


tor in ſuch a cafe coy{d not have been ſued upon the covenant, 

MARSHALL for the appellee. The doctrine of warranty, 
has nothing to do with this caſe, This is a covenant to war- 
rant the title of a ſlave, and in all conveyances of ſuch proper= 
ty, whether by deed, or by will, they are conſidered as perſonal, 
and not real eſtate. The executor tho” not named, is bound to 
compenſate in damages for a breach of covenant by his teſtator, 


and as no particular form of words is neceſſary to make a coves 


oe 
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nant, the agreement to warrant in this caſe muſt be conſidered 


as a covenant, which certainly biads the executor. 


The notice which, it is ſuppoſed, ought to have been given 


to the warrantor, is not required by the deed; and it is only 


. 


neceſſary for the plaintiff to lay the breach in the words of the 
deed, Which he has done. If the judgment had been obtained 
by fraud, the defendant might, and ought to have pleaded it, 
that it might have been pur in iſſue; and then the parties might 
have gone into the title. 3 
The PRESIDENT. The objection, that a ſuit will not lie 
againſt the executor upon this warranty, becauſe the teſtator 
bound only himſelf and his Heirs, is novel and unfounded, 
Without inquiring, whether the executor is bound by ſuch a 
covenant in a conveyance of real eſtate, wherein he is not nam- 
ed, (which the court forbear, it being hiated at the bar, that 
there is another caſe in court where that is to be a queſtion) it 
is admitted and clear, that in perſonal contracts, if the teſtator 
be bound, the executor is alſo bound, tho' not named, This is 
ſuch a perſonal contract; for in the ſale of ſlaves, and in all 
transfers of them by deed, or will, they have ever paſſed as chattles, 


and were only conſidered as real eſtate in the caſe of deſcents. 


; . . . 4 : 1 
The objection, as to the want of notice of the pendency of 


the action of detinue, ſtands curiouſly upon the ſtatement in the 


verdict. It would ſeem, that the plaintiff was ready to prove 
ſuch notice to the executor, if it were neceſſary. The objecti- 
on comes from the defendant, that ſuch was improper, becaule 
the notice was not charged in the declaration, | 


The court however are of opinion, that it was not neceſſary | 
to charge ſuch notice in the declaration, nor to prove it. Eve- 


— 


Ty judgment of a court is preſumed to be fair, till the contrary 


appears, and if there were any colluſion between Morgan and 
Cooke in that action, it ſhould have been pleaded, and proven 


on the part of the defendant. 
e Judgment affirmed, 


5 + 


_— 
* 


BURNLEY againſt LAMBERT. 
* Ms was an actibn of detinue for ſlaves, brought in the 
Diſtrict Court of Frederickſburg. On the plea of non 


detinet, a verdict was found for the plaintiff, and an appeal pray- 
ed to this court, upon exceptions taken to the inſtruction given 
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to the jury by the Diſtrict Court. The bill lates. © That 


che detendant's counſel moved the court to inſtruct the jury, 


© that the poſſeſſion of the ſlaves in queſtion not being proved to 
« have been in the defendant at the date, or ſervice of the writ, 
« the law was for the defendant: That it was proved by the 
« defendant, he was out of poſſeſſion of the ſlaves before the 
. date or ſervice of the writ, and at all times ſince; and that 
« the only evidence of a demand, was the writ. But the court 
« ;nftruCted the jury that it was not neceſiary to maintain the 
« jſſue on the part of the plaintiff, to prove poſſeſſion in the de- 
& fendant at the date, or ſervice of the writ, but that proof of 
e poſſeſñion at a day anterior thereto, namely, on the day men- 
«tioned in the declaration was ſufficient. _ | 
«That it was proved, that the defendant purchaſed the ſlaves 
« in queſtion, belonging to the eſtate of John Jones, at acoroner's 
„ ſale, under an execution againſt the executors of the ſaid John 


O ® 2 
« Tones, altho' the defendant was warned by the plaintiff of 


« his title to the property. That the plaintiff (who intermar- 


«ried with one of the legatees of the {aid John Jones) had re- 


«ceived from the executors (upon a diviſion of the ſaid eſtate) 


« the. negroes in queſtion, the ſame having been deviſed to his 
« wife, by the will of the ſaid Jones. That the perſona! eſtate 
« of the teſtator (independent of the negroes in queſtion) was 
« fully ſufficient to have ſatisfied the execution, but that the 
« ſame had been diſtributed by the executors amongſt the dif- 
« ferent legatees. That the defendant moved the court to 
inſtruct the jury, that the ſale was a compleat transfer of the 
property to the defendant. But the court inſtructed the jury, 


that ſuch ſale was not a transfer of the property to the defen- 
* cant, to which opinions the defendant excepted. | 


WaRDEN for the appellant. Detinue will not lie, where 


the defendant has parted with the poſſeſſion of the property, be- 


tore the commencement of the ſuit. There can be no ſtronger 


evidence of this, than the judgment in ſuch action, which is to 


recover the property it/elf,, and damages for the detention, which 
could not be, if the defendant had not the property to de- 
liver, He cited Southcotes caſe 4 Rep. $3—Bull, 49—51; 
the latter, to prove that the detainer is the giſt of the action. 


But zdly, The title of a vendee under a ſheriff's ſale, cannot 


be queſtioned in any inſtance; for if it could, the inconveni- 


ence to the public would be infinite, ſince no perſon would pur- 
Chaſe from a ſheriff, and thus executions, vhich are the life of 
ie Jaw, would be rendered entirely ineffectual . 3 Willi. 309, 1 
Burr, 20-4 Co. 96— 0. £1, 278—Cro. Jac. 249—5 C. 90 b. 


25 5 


* 


* 
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Duval, on the ſame fide, inſiſted, that in an action of detjz 
nue, it was incumbent upon the plaintiff to prove a demand, 
and that the record in this caſe, ſhewed that none had been 
made, 5 | . | 2 
WasHINGrON for the appellee. I will conſider the laſt point 
made in the bill of exceptions firſt; and that is, whether the aſ. 
ſeat of the executor to a ſpecific legacy, does not ſo compleatly 
veſt the property in the legatee, and divelt the exccutor of any 
legal right thereto, that it is not liable to be ſeiſed in execution 
to a a judgment againſt the executor? This point has not 
been argued by the counſel on the other ſide, from a conviction 
I preſume, that it is too well ſettled to be now controverted, 
The creditor does not loſe his remedy by this conduct in the 
executors for he may either purſue the executor at law upon a 
devaſtavit, or follow the aſſets in equity againſt the legatees; 
and in this latter caſe, it would be eſſentially neceſſary to make 
them ali partie-, in order that they may all equally contribute 
to bear the burthen. But if the ſummary mode purſued by 
Burnley were permitted, ſuits in equity againſt legatees would 
never be heard of. „„ | 
It is contended that a fale by a ſheriff of A's property, taken 
under an execution againſt B, ſo compleatly diveſts the right out 
of A, that he cannot recover it in an action againſt the vendee, 
The caſe of Cooper and others vs Chitty and Backiſton, 1 Burr 
20, cited by the appellant's counſel, ſtrikes me to be an autho- 
rity as expreſsly àgainſt the doctrine, as could poſſibly have been 
brought forward. It would be monſtrous if the law were other- 
wiſe, That caſe, as well as the others which have been cited, 
lay it down, that if the ſheriff ſeize and fell, by authority, (as 
under a judgment which is afterwards reverſed) the rightful 
owner is bound: but ſurely in the caſe juſt mentioned, or in the 
preſent, the ſheriff does not ſell by authority); becauſe the writ 
which is his warrant, dire&s him to levy the debt of the property 
of the teſtator in the hands of the executors, „ : 
As to the firſt point, there is more difficulty in it. But it 
will be ſufficient for me to contend, that the defendant does not 
fate upon the record a caſe ſufficiently ſtrong to bar the plains 
tiff, and of courſe the judgment ought not to be reverſed. Fot 
tho'there may be a caſe, where detinue will not lie againſt a perioll 
out of poſſeſſion, yet there are many caſes, where it may lie, 
Thus, it will not lie where the defendant is /awſully diſpoſſelſi 
before action brought. But it will lie as Southcote's caſe proves, 
againſt a bailee, who is robbed before action brought, ws i 
| „„ etner 
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ether inftances there mentioned. So if the defendant make a 
fraudulent conveyance, or with a view to a ſecret truſt, 
or indeed if he be diſpoſſeſſed in any manner, wrleſs by g 
legal 3 1 am inclined to think that this action 
will lie. Since therefore the caſe ſtated in the excepti- 
ons for the opinion of the judge, is not ſuch an one, as will 
in all inflances render this oGion improper (and ſuch a caſe I. 
contend ought to have been made out, not a doubtful, or uncer- 
tain one,) I fubmit it, whether the direction was not proper 


and legal, The verdict in detinue being in the alternative, is 


evidence of the law being ſo, „ : 

MARSHALL in reply. The pleadings are in general the beſk 
evidence of the law. Let us examine them. The declaration 
ſtates a preſent poſſeſſion and detention: the plea denies it in the 
greſent tenſe alſe, upon which iſſue the verdict is taken, Con- 
ſequently, if the defendant be not in poſſeſſion, or does not de- 
tain at that time, viz. at the time when the ſuit is brought, it 
js evident that this form of action is not ſuſtainable, I admit 
that treſpaſs or trover might lie. The direction of the judge is 
not ſuch as is ſuppoſed by Mr. Waſhington, The exceptions 
do not ſtate an uncertain cafe for the defendant, but the judgo 
has, eyen upon Mr. Waſhington's own ground, 1 8 an opi- 
nion clearly wrong, For he lays it down genera ly in his in- 
ſtruction to the jury, & that it is not neceſſary for the plaintift 
to prove poſleſſion in the defendant when the ſuit is brought. 
lut that proof of an anterior poſſeſſion is ſufficient.”** He does nog 
zualif/ the opinion by ſpeaking of a fraudulent diſpoſſeſſion, or 
of ſuch an one as, it is contended, will not preclude this form 
of action, but he lays down the principle generally, which is 
unqueſtionably erroneous, fince it would even oh to a caſe 
of diſpoſſeſſion produced by a legal recovery, in which caſe, it is 
mitted, this action would not lie, It is true, the verdict is 
n the alternative; but this does not ariſe froin the poſſibility 
that the defendant may have parted with the property, and there. 
ore eannot deliver it ſpecifically, There are ather ſufficient 
raſons for that; for the property might perith, or be difpoſed 
after action brought; and in ſuch a caſe, it would be hard if 
tte plaintiſſ could not get the alternative, 

THE PRESIDENT. The queſtion is, whether the judge 
niſdirected the jury upon both, or either of the points ſubmitted 
v his opinion. If he did, then the verdict mutt be ſet-afide, 


ind a new trial awarded. A majority of the court are of opini- 


Mn, that it was not a miſdirection. Mr, Marſhall's argument, 


drawn 
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3 
_ drawn from a critical examination of the declaration, plea, and | 
verdict, would prove too much, and that gentleman knows the y 
conſequence. For it goes to ſhew, that the defendant myg 
not only be in poſſeſſion at the time of the writ iſſued, but that 
it muſt continue in him to the time of the plea, and indeed to 
the time of the verdict, all of th:m being in the preſent tenſe, 
The plea is the general iſſue, and leaves the whole merits of the 
caſe to be brought forward upon the trial. 

We come next to inquire what is neceſſary for the plaintiff 
to prove in this action? The books agree that he muſt prove 
2 title in himſelf, and poſſeſſion in the defendant ; but as to the 
time at which the poſſeſſion ſhould appear to have been 
in him, whether at the date of the writ, or whether an anteri. 
or poſſeſſion would be ſufficient, the caſes are totally ſilent.— 
This court agrees with the Diſtri&t Judge in declaring that the 
latter is ſufficient, for otherwiſe the plaintiff might by contri. 
vance be kept in a perpetual round of ſuits without effect. Thus 
A. finds B. in poſſeſſion of his ſlaves which are refuſed to be de. 
_ livered; he ſets off to the clerk's office perhaps at a conſiderable 
diſtance for a writ, B. knowing of this, takes a witneſs to prove | 
the delivery of poſſeſſion to C. before the writ can iſſue; upon 

the trial, and after a tedious proſecution of the ſuit, this fact is 
made to appear, and A is defeated. Heithen ſues C. who plays 
the ſame game, and ſo on, as often as perſons can be found to 

_ © take part in the fraud. This can never be right, and proof of WM /. 
poſſeſſion prior to the ſuit ought to charge the derendant, unleſs W who 
he be legally evicted, which it is incumbent upon him to ſhew, WM he re 
As to the next queſtion which ariſes from an objection to coun 
the plaintiff's title, it requires very little conſideration. It is} the 2 
true, that a teſtator ſhould be juſt before he is bountiful ; but if recei; 
he can be both, who is to reſtrain him? And who is the pro- | 
per judge of this ability, but his legal repreſentatives, who by 
delivering up a ſpecific legacy, acknowledge that ability in 


their teſtator. After the aſſent of the executor, the legal pro- turne: 
perty is completely veſted in the legatee, and cannot at law be fuit w 
diveſted by the creditors. The creditors have a double remedy neithe 
Iſt, againſt the executors at law, in which caſe the executors plea b 
have their remedy in equity againſt the legatees, to compel plainti 
them to refund ; or 2dly, the creditors may in equity purſug mend 
the eſtate in the hands of the legatees; and in either caſe, al Tha 
the legatees muſt be made parties, that the charge may not fili cour 
upon one, but may be equally borne by the whole. But if tha and 
direct mode againſt a particular legatee were permitted, 1 Was q 

| N | | 1 would put in 
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would put it in the power of the creditor, to mark out the perſon 


who ſhould in the firſt inſtance ſuſtain the whole weight. 

But a doctrine ſtill more extraordinary was contended for at 
the bar: That the owner of the ſlayes in queſtion loſt his right 
thereto, by the ſeiſure and ſale of the coroner. Some of the 
caſes, which were cited in ſupport of this poſition, directly con- 
tradict it, and the others, ſuch as Mathew Manning's caſe, on- 
ly ſtate, that where a judgment is reverſed, the execution and 
fale under it, ſhall not be avoided, having been lawſully made, 
under authority; but that the party aggrieved ſhall be reſtored, 


not to the property, but to the money ariſing from the ſale. But 


if an exucution iſſue againſt the goods of A. and the ſheriff ſeize 
and ſel] the property of B, will it be ſaid that this is done by 
lawful authority, as in the other caſe? Surel y not. | 


Judgment affirmed, 


- COOKE Saint BEALE'S Executors. 


IHE caſe was as follows: In April 1785 Beale recovered 
a judgment againſt Willis, for whom Cooke was ſpecial 
Upon the return of a cg. fa. © not found,” a ſci. 


ball. 


fa, iſſued againſt Cooke on the 18th of May following, 


who pleaded in bar, that on the 2d of November 1784, 
he rendered the body of the ſaid Willis to the jail of the 
county of Frederick (where the writ was ſeryed) according to 

the act of Aſſembly in that caſe made and provided, and took a 
receipt, for the body of the ſaid Willis, from the ſheriff, in the 
following words: viz, received &c. and this &c,—To this 
plea the plaintiff demurred ſpecially, ſtating for a cauſe thereof 
iſt, that the defendant doth not ſet forth in his plea, that he re- 
turned the receipt farthwith to the clerk of the court where the 
ſuit was depending: 2dly, becauſe the defendant in his plea 
neither tenders an iſſue to the country, nor offers to verify his 
plea by the record. The County Court gave judgment for the 
plaintiff upon the demurrer. The defendant then moved to a- 
mend his plea on payment of coſts by inſerting theſe words: 

That he forthwith lodged the receipt with the clerk of the 
* court, agreeably to the act of Aflembly in that caſe made 


Land provided, and this he is ready to verify“ which moti 


Was over-ruled by the court. He then moved to have leave to | 
put in a new plea which was likewiſe over- ruled. In the re- 
VS 2 | cord 
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cord is acertificate of the clerk of Frederick court, that the receipt 


mentioned in the plea was filed in his office on the 6th of May 1 86. 
Upon an appeal to the Diſtriẽt Court, the judgment of the 
County Court was affirmed, from which the defendant appealed 
to this court. HO rs Ort 90, | | 
MARSHALL for the appellant. -- The judgment er Wil. 
lis was entered up in April 1785, and the cz. fa. iſſued in May 
of the ſame year. The. ſurrender of the principal was in No- 
vember 1784, and the receipt appears, from the record, to haye 
been lodged with the clerk. on the 6th of May 1785. The iſt 
queſtion is, whether the appellant, was diſcharged, tho' the re- 
ceipt was not lodged immediately with the clerk? And this 
will depend upon the conſtruction of the act af Aſſembly, 5th 
Geo, III, C. 6. Upon the literal conſtruction of the act, it is 
evident, that if the ſheriff refuſe to give the receipt, or if the 
receipt be not returned to the clerk, ſtill the bail is diſcharged, 
The latter part of the 4th ſection, which ſays, © that the re- 
& ceipt ſhall be by the bail forthwith delivered to the clerk of 
« the court where the ſuit is depending,” is merely directory to 


the bail, who is diſcharged by the act of ſurrendering the prin- 


Cipal, tho* he ſhould fail to return the receipt. But if there be 
a doubt upon this clauſe, it is completely explained and remoy. 
end by the 5th ſection which ſpeaks of the right of a ſpecial 
bail to diſcharge himſelf by ſurrendering the principal, without 
_ qualifying that right by any condition whatever. The words 
are, © that where the ſpecial bail, in any action or fuit, where 
e judgment hath been, or ſhall be given, are or ſhall be entitled 
© to diſcharge themſelves by ſurrendering the principal, it ſhal} 
« and may be lawful for ſuch bail to make ſuch ſurrender, 
& either before the court where judgment was obtained, or to 
the ſheriff of the county, where the original writ in ſuch ſuit 
de was returned, and thereupen the bail fhall be diſcharged:” 80 

that the bail is diſcharged upon the ſurrender. | 
If I am right in giving to the act its literal expoſition, I fee! 
great confidence in ſaying that it is founded upon good reaſon. For 
it would be ſtrange, if the ſheriff, by refuſing to give the receipt, 
ſhould prevent the bail from relieving himſelf. If then the re- 
turning of the receipt forthwith is not a prerequiſite to the bail's 
diſcharge, it was unneceſſary to aver it in the declaration. But 
if I am wrong in my conſtruction of the law, I then contend 
that the court ſhould have permitted the defendant to amend his 
plea. He cited, 1 Burr. 319—322. I admit that the court 
poſſeſſes a diſcretionary power in allowing m 

| this 
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this is a legal diſcretion, and if it be improperly exerciſed, a 
ſuperior court will correct their judgment in this reſpect. It is 
to advance the juſtice of the caſe, that the defendant ſhould be 
permicted to try the cauſe upon its merits. T2 

As to the 2d cauſe of demurrer, I anſwer that the et cetera 
is tantamount to the tendering of an iſſue, for it will be conſtrus 
ed to ſupply what the defendant ought to have added the caſe 
of Sayer vs Pocock. Cow. Rep, 407 is a ſtrong authority as 
to this point. . | 5 « 

_ Wickyan for the appellee. There is an effential difference 
in reaſon, between a ſurrender before and after judgment. In the 
firſt caſe, the ſheriff is not authoriſed to keep the body a mo» 
ment after the judgment is rendered, unleſs the plaintiff pray 
him in cuſtody. But in the latter caſe, the ſheriff is to keep 
the body in the ſame manner, as he muſt have done, if he had 
been prayed in cuſtody in the former caſe. This diſtinction 
will enable us the more clearly to give the Jaw in queſtion its 
true expoſition: It is to be obſerved that the fourth ſection re- 
lates to a ſurrender before judgment; the 5th and. bth ſections to 

a ſurrender after, If it be before judgment, and made in court, 
nothing farther is neceſſary for the bail to do; for this reaſon, 
becauſe the plaintiff, who is ſuppoſed to be always in court, 
having notice of the ſurrender, may, if he chuſe, pray the prin- 
ripal in cuſtody, and therefore he cannot ſuffer but from his 
own neglect. But if the ſurrender be before judgment, and to 
the ſheriff oz? of court, as the plaintiff is not preſumed to have 
notice of what is done in pars, it is reaſonable; and by 
this law, it is made an eſſential part of the duty of the bail, 
% a condition of his diſcharge, that he forthwith return the recerpt 

to the clerk, that the plaintiff may have notite of it, fo as to pray 
the principal in cuſtody; So much for the 4th ſection. But if 
tie ſurrender be made after judgment, then the gth ſection does 
not require a receipt to be returned; for this reaſon; becauſe, 
feel by the 6th clauſe, the ſheriff is directed in ſuch caſe to keep the 

For WW principal in his cuſtody, in the ſame manner, and ſubject to the 

pt, like rules, as are provided for debtors committed in execution, 

: re- Wl during the ſpace of 20 days, &c. This, which I conceive to 

ail's de the fair and liberal conſtruction of the law, ſeems to be ſtrong- 
But h ſupported by the reaſon and juſtice of the caſe. | For were it 

tend WW etherwiſe, the ſheriff and the debtor might, by colluſion, defeat 

d his WW fie plaintiff of his ſecurity by a ſurrender made out of court, and 

-ourt dy keeping out of ſight that ſort of notice, which is required by 

bur Wl Ge law to be given him, and which, if given, Wr, 
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to claim the body of the principal. Nay, this might happen 


without colluſion. For the ſheriff, not being bound to give 
the creditor notice of the ſurrender, the creditor would moſt 
frequently be ignorant of the fact till judgment was given, and 
the body diſcharged. It has been argued as a hardſhip on the 
other fide, that the ſheriff might refuſe to give a receipt. To 
this I anſwer; 1ſt that the ſheriff, in ſuch caſe, would be liable 
to the bail, and 2dly the bail might avail himſelf of ſuch refuſal 
by pleading it, and would be excuſed; for it is a rule, that if an 
officer be bound and is regurred to do 2 particular act, his refuſal 
| ſhall not place the party for whoſe benefit it was to be done, in 
a worſe ſituation, than if he had done it. Wes 

As to the 2d objection, the caſe relied upon from Cowper is 
not appoſite to the preſent in any reſpect. The omiſſion, there; 
was of words merely formal, and the queſtion was made after 
u trial and verdict. The defect in this caſe is in a ſubſtantial part 
of the plea, and is ſpecially demurred to. So that the ſtatute of 
Jeofails, which might cure a great deal after verdict, cannot 
help even formal defects, if {tated as cauſe of demurrer. Butit 
is contended, that the et cetera mult neceſlarily mean © and this 
he is ready to verify.” But may it not as well mean a con- 
rr 144d, opens ns 

As to the amendment: The motion was made after demur: 
rer, argument and judgment thereon, I admit, that the dif: 
cretion of the court in allowing amendments, is a legal one, 
and ſubject to the correction of a Superior: Court, if improperly 
exerciſed. Yet I afk, will this court permit an amendment 2. 
gainſt the juſtice of the caſe. If the defendant in this caſe could 
claim it upon Mr. Marfhall's principle, namely; that the cauſe 
might be tried upon its merits, then it might be always claims 
ed as of right; and if fo, a defendant who wiſhed for delay, 
would always put in a frivolous plea, ſo as to force the plaintiff 
to demur, and, after taking that chance, claimzthe privilege of 
amending. If it be quite indifferent, whether the juſtice ot the 
caſe favored the amendment-aſked for; the reverſe! of which [ 
think appears in the record) this court will preſume that the In- 
ferior Court did right, unleſs the party ſeeking to impeach their 
judgment, had ſtated enough upon the record to deſtroy this 
preſumption. Beſides, will this court do-a vain thing? For if 
J am right upon firſt point, what good purpoſe could it anſwet 
to allow the amendment, ſince by correcting the plea according 
to the facts appearing in the record, the defendant could not 
| ſucceed. | | 35 pe ED be nk . 
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| MARSHALL in reply. The 4th ſection of the law relates to 
ſurrenders both before and after judgment. Mr. Wickham 
contends for his expoſition of the law, . becauſe otherwiſe the 
creditor might be entirely defeated of his ſecurity by not 
Having it in his power to pray the principal in cuſtody. 
But if I can ſhew, that even hit conſtruction would not inevery 
inſtance remedy the ſuppoſed inconvenience, then there can be no 
neceſſity, for giving the law that conſtruction. Now it is to 
be recollected, that when that law was made, there was a Ge- 
neral Gourt in Virginia, embracing the whole ſtate within its 
juriſdiction. Of courſe, the ſurrender might be made in ſome 
remote county, far diſtant from the court, a day or two before 
the judgment was rendered. So that it would be impoſſible to 
return the receipt in time for the plaintiff to pray the principal 
in cuftody. In this caſe, therefore; the ſuppoſed inconvenience, 
which it is contended was meant to be prevented, would hap- 
pen even upon Mr, Wickham's conſtruction, and, ſince it is 
not preſumable that the legiſlature would attempt a vain thing, 
ſo it is not to be ſuppoſed they meant it. The 6th ſection ſup- 
poſes that the creditor will in 20 days obtain notice of what is 
doing in pars, and therefore compels him to do ſo, under 
pain of loſing his ſecurity. And why may he not alſo get no- 
tice by the ſame means, where the ſurrender is mage before 
judgment? As to colluſion, this may as well happen between 
the ſheriff and the creditor, to prevent the ſurrender, as between 
the ſheriff and the principal, or bail, in order to deprive the ere- 
ditor of his ſecurity. So that we muſt at laſt reſort to the lite- 
ral meaning of the words, which ſeems plainly with the ap- 
pellant. 15 | | 5 „ 
This plea, if wrong, was moſt probably entered by the 
clerk, and is his miſtake; for there appears in the record a lettet 
from the defendant's attorney to the clerk, defiring him to plead 
a ſurrender generally, and the formal defect ariſes from his want 
of {kill, and therefore ought to be amended. | | 


The PRESIDENT delivered the opinon of the court. 


The queſtion upon the firſt point, depends upon the law, 
which has been ſo fully commented upon at the bar; and is 
this, whether the ſpecial bail be diſcharged by the ſurrender to 
the ſheriff, without his alſo returning forthwith to the clerk 

the receipt obtained from the ſheriff, The 4th ſection of the 
law upon which this queſtion reſts, points out two kinds of fur= 

tender; the firſt in court, upon which the bail is e 

: 7 OD hs | Whether 
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whether the directory part of the clauſe (which ſays that the des 


fendant ſhall be committed to the cuttody of the ſheriff) be com: 
plied with, or not. The other alternative is, © that ſuch ſpe: 
<« cial bail may diſcharge themſelves, by ſurrendering the prin- 
© cipal to the ſheriff of the county, where the original writ was 
* ſerved.” The diſcharge of the bail therefore is compleat by 
the ſurrender, and the following parts of the clauſe ere director) 


only, and do not impole'a condition, the non-compliance with 


which can prevent the diſcharge. This appears the ftronger, 
lince it begins with a direction ts dhe ſheriff what he is to do 
with the priſoner, and then goes on to direct what the bail ſhall 
do with the receipt. And this conſtruction is farther enforced 
by a view of the 5th and 6th ſections, reſpecting ſurrenders 
after judgment. The 5th makes no diſtinction between a ſur- 
render in court, and a ſurrender to the ſheriff out of court, as 
to the diſcharge of the bail. The 6th, without taking notice 
of the diſcharge of the bail, proceeds to direct what {hall be done 
in the caſe of a ſurrender in the country. The ſheriff is to keep 
the priſoner in cuſtody for 20 days; and the bail is to give im- 
mediate notice to the Ereditor. So that in both caſes ot a ſur- 
render in the country; either before, or after judgment, the diſ- 
charge of the bail is compleat, and the plaintiff has a new re- 
medy, if the directory part be not complied with; either againſt 
the ſheriff, if he fail in his duty, or againſt the bail, if he ne- 
glect to do what the law requires of him. The difference in 
theſe remedies is important; ſince in an action founded upon 
the directory part; the ſherift or bail would be let in to ſhew a 
reaſonable excuſe for not complying with the law, or to ſhew 
that no damage thereby aroſe to the creditor. But they might 
be precluded from theſe advantages upon the ſci. fa. if the bail 
were conſidered as not being diſcharged. . | 

- The court have given their opinion upon this point for the ſa- 
tisfaction of the parties; and as it may prevent further litigati- 
on. As to the ſecond cauſe of demurrer; we think that the plea 
is inſufficient for want of a proper concluſion An et caterd 
may be allowed to ſupply what muſt neceſſarily be inferred from 
what is expreſſed. 
qually admit of a concluſion to the court or jury, and therefore 
the court cannot ſupply the words omitted by any neceſſary im- 
_ plication; beſides this defect is ſpecially demurred to. 

But the court are clearly of opinion that the defendant ought 
to have been permitted to amend his plea upon "+ pear of colts; 
und upon this point, the judgment is to be reverſed, and the caui? 


remanded 
4 | 


ut in this plea the words inſerted will & 
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remanded to the Diſtrict Court, with directions to admit ſuch _ 
amendment. The parties will conſider whether it worth be their 
while to proſecute the ſuit farther, after the deciſion of the court 
upon the firſt point in which the Judges are unanimous. 


TURNER again? s TIP. 


AHIS was an ejectment, brought by Stip in the County 
1 Court of Berkeley. The plaintiff at the trial, offered 
in evidence in ſupport of his title, a deed from Benjamin Halſey 
and wite and Margaret Halſey to him, dated in June 17853 
to which deed is annexed a certificate of two perſons who ſtile 
themſelves juſtices of the peace for the diſtrict of Camden in 
South Carolina, ſtating that the three ſubſcribing witneſſes to the 


| deed had declared upon oath, made before them as juſtices afore- 


ſaid, that they ſaw the grantors ſign ſeal and deliver the ſaid 
led to the Tad Stip in nad for thin at and ed. 

That upon this certificate, the deed was admitted to record 
in Berkeley County Court, where the land was fituated on the 
19th of July in the year 1785. The plaintiff alſo produced 
upon the trial, a witneſs to prove the execution of the deed; 
The defendant objected ta the evidence of the deed, becauſe it 
had not been theretofore legally proved and legally recorded? and 
to the teſtimony of the witneſs, becauſe it was improper to prove 
the execution of the deed by ane witneſs only at that time. 
The court rejected the evidence of the deed, as well as of the 
witneſs, to which the plaintiff excepted. A verdi& and judg- 
ment was given for the defendant from which the plaintiff ap- 
pealed ; the Diſtrict Court reverſed the judgment of the County 
Court from which the defendant appealed to this court. : 

Lee for the appellant. iſt, I ſhall inſiſt tHat the deed in 

ueſtion, not having been /egally recorded, is void. The act 
of 1748, 11t Geo, II. c. 1, declares, that no eftate of inheritance 
ſhall paſs, alter, or change, from one ta another, unleſs by 
deed indented ſealed and recorded, within a particular time, up 
on the acknowlegment of the parties to the deed, or upon 
proof of the execution thereof, by three witneſſes. By the th ſec- 
tion of the law, the deed is declared to be void as to all creditors 
and ſubſequent purchaſers, unleſs the ſame be recorded accordingta 
the directions of the act. As to perſons reſiding out of this 


ſtatq 
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ſtate, that law provides no mode for proving deeds made by 


them, different from that which is preſcribed as to reſidents, 
But the act of October 1776. Ch. 16 permits the deeds of non. 
reſidents to be recorded, upon a certificate of two magiſtrates, 
that the deed was acknowleged before them, or proved by the 
oaths of three witneſſes, with the teſtimonial of the governor 
of the {tate where the deed is ſo proved, that the perſons giving 
the certificate, are magiſtrates. No in this caſe, their being 


no ſuch certificate by the governor, the deed ought not to have 


been admitted to record, and therefore is now to be conlidered 
as an unrecorded deed, and therefore void, For the act of 1748 
declares all deeds, not recorded according to the directions of 
the act, void, except as between the parties, or thoſe claiming 
under them, and the parties to this ſuit do not appear to be 
within the exception, | 

But 2dly, If the deed be not void, fill the eyidence „ 
ed at the trial to prove its execution was inſufficient. The 
certificate of the probate in Carolina is not to be regarded as e- 
vidence at all, as the perſons receiving the probate do not ap- 
pear judicially to this court to have been magiſtrates agreea- 
bly to the act of Aſſembly; and confequently the deed has obtain- 
ed no additional authenticity by having been admitted to record 
in Berkley Court, To obviate this difficulty, the plaintiff pro- 
duced one witneſs to prove the execution of the deed ; to which 
there are two objections —11t, that one witneſs was not lufficient, 
the law of 1748 above referred to requiring three, —24, if one 
witneſs were ſufficient, yet he ought to have been a ſubſcribing 
. witneſs, and from this record it does not appear that he was, or 
it a ſubſcribing witneſs could be diſpenſed with, it could only be 
by proving that they were all dead, or could not be procured, 
and this ſhould have been ſtated upon the record. 

"WASHINGTON for the the appellees. The firſt point in this 
cauſe depends upon the true expoſition of the act of 1748, which 
has been read. The firſt and 4th clauſes muſt be conſidered 
together. The firſt declares, that “no eſtate of inheritance; 
er any eſtate for life ſhall paſs, alter, or change from one to 
another, by deed, unleſs the ſame be made in writing, indented, 
ſealed and recorded in manner following,” &c. And then it 
goes on to limit the time of recording the deeds of reſidents, 
and of non-reſidents, and concludes Wich declaring, that “ no 
ſuch deed {hall be admitted to record unleſs the ſame be acknow- 
leged in court by the grantor, to be by his act and deed, Of 
elie that 8 thereof be made in open court by the oath of three 
wit 1 | The 
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The 4th clauſe declares, that “ all fuch deeds ſhall be voit 
3 to all creditors and on cook purchaſers, unleſs they he ac- 
knowleged, or proyed and recorded according to the rein 
if this act, but the ſame, as between the parties; ſhall neverthe- 
leſs be valid and — ,,, os 0 gel Oe 
No the true conſtruction of the clauſes taken together 
ſeems to be this. To paſs a frechold intereſt, the deed muſt be 
recorded, and to give it validity againft creditors and ſubſequent 
purchaſers, the deed muſt alſo be recorded according to the direc- 
tions of the att; that is to ſay, upon the acknowlegment of the 
grantor or proof by three witneſſes, within eight months, in the 
caſes of reſidents, and within two years in thoſe of non-refi- 
dents, But in all caſes except where creditars. and ſubſequent 
purchaſers are concerned, - tho? the deed muſt be recorded, it 
need not be recorded according to the directions of the aff. The 
reaſon of the diſtinction is apparent. As between the parties 
or thoſe claiming under them, it is of little conſequence, how, 
or when the deed be recorded; but it is highly important as to 
credjtors and purchaſers, who may be affected by relation to the 
date of a dees, tho? it be not recorded until after they had given 
credit or made the purchaſe, © F 
In this caſe then, the deed in queſtion was recorded, tho' not 
according to the directions of the act, and is valid under the 
4th clauſe, the defendant beJow not appearing to be a ſubſequent 
jarchuſer , 5 ub TIE WL ONES 
If this be the true expoſition of the law, the deed muſt ba 
conſidered as valid; and if ſo, the fecond objection cannot bo 
maintained. I hree witneſſes are neceſſary to prove deed, to 
entitle it zo be recorded, and therefore I admit that the deed it- 


ſelf, or a copy certified to have been proved by leſs than that 


number of witneſſes, could not be received as evidence in 
any court; becauſe if this fort of evidence, which the ſtatute 
authoriſes, be reſorted to, the ſtatute muſt be purſued, But ſure- 
ly the prosf of the deed at the trial by one witnelk, is as good 
as if it had been proved by twenty. For at common law, one 
witneſs would be ſufficient to prove the execution of a deed, and 
the act of 1748, which requires three, relates entirely to the 
proof neceſſary to admit the deed to record, and not to the evi- 
dence neceſlary in legal trials. As to the objection ta the wit- 
nefs himſelf, it admits of two anſwers. 1ſt, That if he were 
not a ſubſcribing witneſs, yet it is no good objection to his teſ- 
timony, the Jay not requiring che witneſſes to ã deed to ſubſeribe 
their names, as the ſtatute reſpecting wills does; and this will 
„„ | account 
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account for the neceſſity of producing the ſubſcribing witneſſez 
to prove a will.  2dlyz It is not ſufficient to ſuggeſt poſſible ex. 
ceptions to the witneſſes, but they ſhould appear to be ſtated upon 
the record. It is the buſineſs of the appellant to ſtate, and alſo 
to proye the ground of his objections, and it is not incumbent 
upon us, to ſhew that the witneſs was properly admitted; ſince 
this will be preſumed until the contrary appears. 


* * 


THE PRESIDENT. Upon the firſt point, the court are 
of opinion, that the deed offered in evidence was neither legal] 
proved, nor legally recorded under the act of 1776, C. 16, becnüt 
it wanted the governor's teſtimonial, that the perſons who cer. 
tified the probate were magiſtrates. The court below would 
therefore 18 done right in rejecting this as a recorded deed, in 
ſupport of the plaintiff's title. But ſince by the act of Aſlembly 
paſſed in the year 1748, ſuch deeds, though not recorded, are 
valid between the parties, though void as to creditors and ſub- 
ſequent purchaſers, (neither of which thedefendant is ſtated to have 
been,) the actual execution of the deed was a fact which the 
_ plaintiff was at liberty to prove, as in other cafes by evidence 
ſatis factory to the jury, whether it were by one or more wit— 
neſſes. As to the objection, that the witneſs does not appear to 
have been a ſubſcribing witneſs, and that none other. could pro. 
perly be admitted, the anſwer is, that the act does not require 
the three witneſſes to a deed to ſubſcribe their names, as in 
the caſe of wills, But another ſufficient aniwer to the objection 
is, that it does not appear that he was not a ſubſcribing witneſs, 
nor that the ſubferibing wffneſles' might not have been proved 
to be dead. The court improperly ſtopped the examination, and 
therefore, the Diſtrict Court rightly reverſed the judgment. 
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YHIS was an action of treſpaſs,, brought by Jones againſt 
the appellants, in the Diſtrict Court, who pleaded joint. 
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5 not guilty. * verdict: Was | rendevelt againſt mg or | 


{ 15, and the defendant Boſwell was found not "puilty. 
the inotion of Johnſon alone; a new trial was awarded; _ D 
verdict was atterwards found, for G, againſt both deferidaiits, 
A motion in arreſt of judginent being made by Beſwell, and 6 
ver-ruled, both defendants applied for, and obtained a ſuperſe- 
deas to the JOIN of 111 dee rendered upon the laſt ver 
dict. h 0: bf we 
The plaintiff's i in error; being boch EY - it was ſubmittedd 


22 4 


to the court, whether a new ſuperſedeas, or writ of error, 


ſhould be awarded, or whether a fet fa. to revive the former 
onght to iſſue; and, in the- latter caſe, wliether it ſhould be re. 


vived in the names of the executors of both plaintiffs, or of the 


ſurvivor only. The court being of opinion, that a /cr, fa. 
ſhould iſſue in the names of the executors of both the plain 
tiffs, the - counſel for the defendanit conſented to revive 


| without a ſci. fa. actually iſſuing, and now the cauſe came an 


8 be argued upon the CONN to tre judgment of the Diſtrict 
gurt. e hal 2 
WASHINGTON bor thee” plaintifft, inſiſted; that chere one 
defendant is acquittet} by the verdict, the court cannot grant 2, 
new trial upon the motion of the other defendafit, and refer 
tothe following zuthofiticsy 2 102 81 12 Mad. 27 u Blac. 
NOISY 3 Salt. i. an d 
ICKHAM for the Aedane 'The wle eintendel for; con- 
ſidered as a general one, cannot upon Principle be ſound? It is 
poſſible, that the jury may *erroneouſſy” find a verdict againſt the 
wrong defendant, 'Fhey may in writing their verdict, by mif 
take, convict the defendant, whom they" intended to acqult. 1 
In ſuch a caſe it would Reither be juſt nor reaſonable, es 
the court ſhould not have a power of letting aſide the verdickt.: 
And if there be a poſſible caſe, where it would be proper to ſet 
aide ſuch a verdict; it ĩs enough tor my purpoſe, becauſe” this 
court preſuming, as they ought, every thing in favor 6f the 
judgment of the Inferior Court, will not reverſe that judgment, N 
unleſs the record exhibit ſuch a caſe, as to authoriſe them in 


ching, that the Inferior Court decided erronebuſly. If the In- 


ferior Court might, or might not award à hew trial, according 
to the circumſtances of the caſe, the party attempting to im- 
peach their deciſion in granting it, ought to have ſpread upon 


the record thoſe circumſtances, which might ſatisfy this court, 
that this was a caſe i in which the verdict duch t not to se 


ſet aſide, 
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As to the authorities which have been cited, I would premiſe 7 
| mY obſervations upon them with this remark : That upon no paſs 
ſubject haye the adjudications varied fo materially, as upon that othe 
of new trials. It is conſidered as à part of practice, and to be on « 
controuled by the court in ſuch a manner, as beſt to anſwer the MW of o 
ends of ſubſtantial juſtice; and if the Engliſh courts have conſi- tiff. 
derably changed the doctrine of new trials, - ſo as to render it vict 
more perfect, and more conſiſtent with the real principles of juf. by © 
tice, why may not this court exerciſe the ſame power over the One 
ſubject; if they are ſatisfied, that the rule now contended for be trial 
unreaſonable? 'The caſes from Strange and Blackſtone, | are juiti 
merely obiter opinions. 3 Saif. is not authority —in the caſe MW prin 
from 12 Mud. the court ſay, they cannot grant a new trial ex. {oev 
cept againft all, which rather proves, that they might grant it MW judg 
againſt all, if the juſtice of the caſe required it. 
W ASHIGNFONV in reply. It is to be obſerved; that the mo- yiew 
tion for a new trial in this caſe was net made by the plaintiff, as eg 
but by one of the defendants, If this were permitted, the ac. But 
quitted defendant being out of court, it would be in the power the 
of the other, without any authority, to put the-ſucceſsful de. MW grou 
fendant into ſeopardy again, by ſtating a hardſhip as to himſelf, the 
when the other defendant might not be preſent, nor have it in to fa 


but upon motion, and this motion was not made by the plaintiff, | 
nor by. Boſwell, but by Johnſon, who had no more authority oY 
en 

verdi 


unds, than the mere 
„ or wrong; reaſona- 


The: 
Claib. 


OF, THE TT 


iſe The PRESIDENT. The eaſes cited prove, that in treſ- 
no MW pa againſt two defendants, if one be found guilty, and the 
at other be acquitted, a new trial cannot be granted on the moti- 
be on of the convicted defendant, and a majority of the court are 
the of opinion, that the rule is not without reaſon, ſince the plain- 


11 tiff being ſatisfied, it ought not to be in the power of the con- 
it victed defendant to bring his ca-defendant into jeopardy again, 
ul. by obtaining a new trial. Upon authority, the rule is Ged. | 
the One judge doubted as to the reaſon of it, ſince the ground of new 
be trials being to attain real juſtice, if the court perceive that in- 
are juſtice has been done in the acquital of one defendant, upon 
ale principle it would ſeem right to grant a new trial; from whom- 
ex. {oever the motion might come. And as to authority, the ſame 
it judge is of opinion, that tho? uniform deciſions which eftabliſh 
the rules of property ought to be adhered to, yet he does not 
no. view them as ſaexed in points of praftice, which may be varied 
if, as experience ſhall evince their convenience or inconvenience. 
ac- But the court are unanimouſly of opinion, that tho' in general, 
ver the ſubordinate courts need not ſtate the facts on which they 
Us ground their opinion for a new trial, yet in this caſe, where 
elf, wy granted jt, againſt an eftabliſhed rule of practice, they ought 
to have Kſclofed the citcumſtances which induced them to de- 
| part from that rule. We are alſo of opinion, that the Diſtrict 
lic Court erred in awarding a new trial without payment of coſts. 
tiff, The judgment, and all proceedings from the granting of the 
ity new trial incluſive, is to be reverſed with coſts. Judgment to 
and de entered againſt Johnſon for the 72 aſſeſſed by the firſt 


„ dict and cofts, and to be entered for Boſwell for his coſts, 

8 i we 
. ARMISTE AB. 

na” | againſ} INE | | "7 
fore FC Fo OE 5 3 {2867 
ini- AHE defendants in error brought an action of debt upon a 
qual bond with a collateral condition againſt Herbert Clai- 


let ' borne, William Claiborne. and others, in the Diſtrict Court. 

| The appellant, a deputy ſheriff, arreſted the defendant Herbert. 

Aly WM. Claiborne and made return thereof, ſigning his name as deputy. 

tred I Aris, but failed to return a bond for appearance. A ae | 
1 | | 1 Order 


5 
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order was confirmed, and a writ of enquiry executed againſt 
the plaintiff in error, and the two Claibornes, and judgment 
was entered thereupon. The other defendants having pleaded 
non eſi ſactum, a verdict was found in their favor. The deputy 
ſheriff alone applied for, and obtained a ſuperſedeas. 957 
F e queſtions made were, iſt, whether the common order 
ought to have been confirmed againſt the deputy ſheriff, and adly, 
whether Armiſtead alone could obtain a ſuper/edeas. _ 
 WickHAM for the plamtiff in error as to the firſt point, re- 
lied upon the caſe of White and Johnſon (ſee ante p. 159) as 


* 


„% 10 pant... ... i. i ins os | 1 
IHE. PRESIDENT. On the firſt point the court have no 
difficulty in reverſing the judgment, being of opinion that the 
law does not warrant a judgment againſt an under ſperrff for fail- 
ing to take appearance bail upon meſne proceſs.  —- 
As to the other point (which was ſuggeſted by the court) we 
are of opinion, that as the deputy ſheriff was in no reſpect con- 
cerned in the merits of the cauſe, he alone, might obtain a ſu- 
perſedeas. _ „ ed Gets re dee eg ana 
The enquiry of damages muſt therefore, be ſet aſide, as to 
all the defendants, as mult the proceedings ſubſequent to the de- 
claration, and the cauſe is to be proceeded in anew upon the ſhe- 
riff's return, made upon the writs iſſued againſt the two Clai- 
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| HIS was an appeal from a decree of the High Court of 
| Chancery, diſmiſſing the plaintiff's bill, which was, to 


be let into a ſpecific performance of a contract between the par- 


ties, by which the defendant Harris was to repair a mill for the 
plaintiff, and to receive payment for it, either in money, or in 
property at a valuation to be made by two. honeſt men, to be 
choſen, one by each party; and alſo to be relieved againſt a judg- 
ment at law obtained by the defendant, in conſequence of his 
fraud in not inſerting the alternative of payment in the written 
agreement, nor eadorſing it on the back, as he agreed to do 
av the time of executing that agreement. The anſwer is a flat 
denial of every materlal allegation in the bill. The Chancel. 


lor conceiving the anſwer not to be diſproved, diſmifled the bil 


ith coſts. - 5 . 
128 | The 


DANDRIDGE . again}. HARRIS. - 
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The PRESIDENT delivered the opinion of the court. 


However it might appear to the Chancellor, this court have 
no doubt, but that the anſwer is fully diſproved by more than 
two witnefles, who make it evident, that by the original agree- 


ment, before the work was begun, Mr. Dandridge was to have 
the alternative, and that at the time of ſigning the agreement, 
he refuſed his ſignature until Harris promiſed to make the en- 
dorſement allowing him that privilege. The alternative is an 
important part of the contract, ſince it might make a conſiderable 
difterence to the appellant, whether he ſhould give up his pro- 
perty at a fair-valuation, or be obliged to part from it under an 
execution at three fourths of its value, or, if he replevied, to have 


„ *h 


ment. The caſe of Walker vs Walker in 2d Ai. 98, which 


was read at the bar, does not apply; there was no written agree- 
ment in that caſe, and the queſtion was, whether the parol evi- 
dence of it could be admitted, under the ſtatute of frauds and 
perjuries.” But there is a caſe” there put by the Chancellor, 
which does apply. He ſuppofes à perſon, advancing. money, 
and taking an abſolute conveyance, * to which, by agreement, 
there was to be a defeaſance, ſhould refuſe to exeeute the 
defeaſance. He puts the queſtion; will not this court 
relieve againſt ſuch a fraud? A ſtrong manner of declar- 


ing his opinion that it would, and it is very much like the 


caſe before the court. Conſidering the endorſements then as 
made, the court proceed to conſider what would have ben the 
effect of it, at law. The defendant at law might have pleaded 
the ſpecial matter, that he was always ready to deliver property; 
| jCCͤͤ C 8 wy that 
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that the plaintiff had neglected to name a perſon to value it, thy 
he had promiſed to do ſo, and had refuſed to receive the proper. 
ty; which plea would have been ſupported by the proofs in the 
cauſe. But for want of this endorſement, the defendant was 
probably adviſed that he could not plead this matter, it being 
dehors the agreement, and therefore he pleaded conditions per. 
formed. It is true, the court permitted him at the trial, to give 
evidence of thoſe facts; and if the jury had upon that evidence 
decided againſt him, it would be reaſonable that he ſhould be 
bound thereby, ſince he would have had a fair trial upon the 
merits, as much ſo, as if the endorſement had been made. But 
that is not the caſe, The jury found matter ſufficient to excuſe 
him, and the County Court gave judgment in his favor, which 
the Diſtrict Court reverſed, the ground of which reverſal appears 
in the exceptions to have been, the admiſſion of the parol evi- 
dence: fo that the appellee has committed a fraud in withhold- 
ing the endorſement, and has then availed himſelf of it, by a le- 
gal objection, founded upon the want of that endorſement. If 
this be not a proper caſe for relief in equity, we are at a loſs to 
know how one can exiſt, _ n apt, os © 
It was then objected, that ſuppoſe the endorſement” made, it 
was the duty of Mr. Dandridge to tender property immediately, 
or elſe he loſt the benefit of the alternative, This caſe from its na- 
ture is very different from the common one of adebtor, owing mo- 
ney, who is obliged to ſeek his creditor in order to pay the debt. 
Here property was to be delivered, which could not ſo ęaſily be con, 
veyed from place to place as money, and it would be natural to ſup, 
poſe, that it was to be valued and received at the defendant's houle; 
and the rather ſo, as being more convenient to him, in the ſeleCtion 
ol property which might have taken place. That an actual ten. 
dier of property was made prior to that made at Johnſon's in No- 
vember 1787, aſter the ſuit was brought, does not appear, 
And if it had ſtood upon that alone, the court would have con- 
ſidered My. Dandridge as having failed in performing his pant 
of the agreement and conſequently that he had - forfgited the al 
ternative. But the fact appears to be, that on the 10th of De- 
cember 1786 (the very day the work was finiſned,) they ſettled 
their accounts, and fixed the balance at £ 48. Mr. Harris 
called upon Mr. Dandridge to ſign the account, which he re- 
fuſed to do, unleſs Harris would ſtate that property was to be 
paid; a circumſtance which he conſtantly adhered to as a pail 
of the original agreement. He then deſired Harris to come te 
to him with the writing, and to join in naming perſons to value ths 
DL; | property 
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property, and to receive it, which Harris promiſed to do the 
next day, or the day after, but did not. Mr. Dandridge then 
wrote a letter to the father and ſon, requeſting them to come 
and have the property valued. 'T hey did not object, that the pro- 
perty ſhould be carried to them, but declared they would not receive 
property, and in February 1787, only 41 days from the time the 
work was finiſhed, and before Mr. Dandridge could probably 
have time to make a legal tender, Harris brought his ſuit. 
Upon this view of the caſe, although Mr. Harris appears to 
have done his work honeſtly, and is entitled to his ſtipulated 
reward, yet fince he has been delayed by what this court calls 
a fraud in him, and by his endeavours to uſe that fraud to the diſ- 
advantage of the other party, he ſtands in a very different 
point of view qqequity, from Mr. Dandridge, whoſe conduct 
through the whole tranſaction appears to have been fair and up- 
right, at all times willing to perform his real agreement. | 
T he court have to lament the expences which have been in- 
curred on the occaſion, but are of opinion, that they ought to 
fall upon Mr. Harris, the party in fault, who is adjudged to 
pay the whole coſts at law and in equity. „ 
It is objected that the court cannot decreea ſpecific execution 
in this caſe, becauſe the valuers were to be named by the par- 


ties, and as they did not name them, it is contended that the 
court cannot do it for them. In the caſes of Pleaſants Shore & 


company, and Anderſon vs. Roſs, (ante p. 15 b;) and Small- 
wood vs Hanſborough, (ante p. 290, | 
valuers in their agreement, arid it was decided that others could 
not be ſubſtituted in their ſtead, upon their refuſing in the one 
caſe to act, and in the other not having perfected what they 
were to do. In this caſe, no perſons were named, fo as to ſhew 
a perſonal confidence, but a deſcription of their character only; 
they were to be honeſt men; and it is ſuppoſed, that if the par- 
ties ſhould refuſe to name, the Chancellor might eafily find two 
men in the ſtate to anſwer the deſcription, The court are alſo 
of opinion, that the Chancellor might appoint a day, before 
which the parties ſhould name the valuers, or in caſe either 
refuſed, might direct it to be done by two honeſt men appointed 


by himſelf, to value the property, (negroes excepted) arid upon 


delivering, or tendering the property ſo valued, to the amount 

of { 48, the injunction to be perpetual. oy 
But as there is difficulty in ſuch a decree, which may be de- 
layed, if not defeated, by the valuers, whether choſen, or 
appointed, refuſing to act; and ſince the appellant com. 
ds „ ing 


) the parties named the 
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ing into equity, muſt do equity, and it appearing, that he hag 
parted with the property in the mare, which in his bill he ſug. 
geſts to have been accepted by Harris, at £45, and to have 
been kept for him by the appellant ; and the appellant having de. 
clared before bringing this ſuit, that he intended to pay the mo. 
ney, and only contended for the coſts, the court is of opinion 
that the judgment at law ought to remain in force as to the . 48, 
and be injoined as to the coſts. 

We therefore reverſe the Chancellor's decree with cofts. The 
injunction to be made perpetual as to all the coſts at law: and 
to be diſſolved as to the balance of the L 48, if any ſhall remain 
after deducting therefrom the appellant's coſts at law and in equi. 
ty, as well as in this court: and if upon the adjuſtment of the 
account of the faid G 48 againſt the faid coſts, any balance hal! 
remain due to the appellant, in that caſe the injunction to be 

7.5 N as to the ( 48, and the appellee decreed to pay ſuch 
alance, | 
Duval and MARSHALL for the plaintiff in error. 
CAMBELL for the defendant. 7 


N. B. The arguments at the bar are omitted being noticed 
page by (he cont. ĩ 4 es 


NICOLAS again} FLETCHER. 


HIS was an appeal from a judgment of the Diſtrict Court 
of Peterſburg, affirming a judgment of the County Court 
of Amelia, rendered in favor of the appellee, upon a forthcom- 
ing bond, endorſed by the ſheriff, “ that the property therein 
“ mentioned, had not been delivered on the day appointed for 
ce the ſale, to be dealt with according to law.“ es 
An exception was taken by the defendant below, that the 
plaintiff did not prove a non- performance of the condition, by 
good and ſufficient teſtimony. NG, 0 
MARSHALL for the appellee. It was not neceflary for the 
plaintiff below to prove a forfeiture, or breach of the condition, 
but it was incumbent on the defendant to prove performance. 
On the contrary, the ſheriff has returned upon the bond, that 
the property was not delivered. 78 


FE The.court affirmed the judgment. 
e SCOTT 
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STOT T & DONALDSON, 
, 
ALEXANDER & Co. 


HIS was an action of debt, brought by the appellants a- 
gainſt the appellees, as endorſers of a proteſted bill of ex- 
change drawn by Robert Morris of Philadelphia, in the ſtate of 
Penſylvania, which was endorſed to the appellants in this ſtate. 
The declaration is upon the act of Aſſembly. On the plea of 
nil debet, the jury found a ſpecial verdict, “ that the bill, 
with three endorſments thereon, two of which are eraſed, was 
duly proteſted in London on the 10th of September 1787, and 
that notice thereof was given to the defendants, on, or about 
the latter end of June 1788, If this be a reaſonable no- 
wy then they find for the plaintiffs, otherwiſe for the defen- 
ants,” | 
The judgment of the County Court, which was in favor of 
the appellants, was reverſed in the Diſtrict Court, becauſe the 
verdict was defective, in not finding facts ſufficient to enable 
the court to judge of the reaſonableneſs of the notice of the pro- 
teſt therein mentioned. The verdict was ſet aſide, and the 
cauſe by conſent of parties retained for a new trial; from 
which judgment, Stott and Donaldſon appealed. | 
RonoLD for the appellants. There is but a ſingle queſtion 
in this cauſe, which ariſes upon the conſtruction of the act of 
Aſſembly, of the 22d Geo, Il, C. 27.* The firſt branch of 
the law would give the holder of 'a proteſted bill of exchange a 
right to recover intereſt at the rate of 10 per cent per annum 
for any unlimited time, if it were not reſtrained, by the ſecond 
branch of the ſection, to 18 months; and from this it is evident, 
that 


p —_—— 
2 * 1 1 A —_—_——— * * _— _— — „— — U 
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* The words of the law are, „That where any bill of exchange is or 
* ſhall be drawn for the payment of any ſum of money, in which the va- 
„ lue is, or ſhail he expreſſed to be received, and ſuch bill is or ſhall be 
* proteſted for non- acceptance or non-payment, the ſame ſhall carry in- 
© tereſt from the date thereof, after the rate of 10 per centum per an- 
© num until the money, therein drawn for, ſhail be fully ſatisfied and 
« paid; but leſt any perſon, having ſuch bill, ſhould, for the ſake of 
* the faid intereſt, delay negociating the ſame, or it after it ſhall be pro- 
te teſted, ſhall not demand payment of the drawer or endorſer thereof, 


It is hereby declared that no perſon whatſoever ſhall pay more than 18 


© months intereſt from the date of any bill to the time it all be preſent . 
te d proteſted to the drawer or endorſer or endorſers thereof, 


. 


that the object of the legiſlature was merely to regulate the in. 
tereſt to be paid upon proteſted bills, and to fix it at 19 per 
cent per annum for 18 months, tho? notice be not given of the 
proteſt within that time; and yet it is contended, that for the 
want of notice, during a period far ſhort of that time, the hol. 
der is to forfeit both principal and intereſt, This conſtruction 
ſeems to be repugnant to the plain meaning of the Jaw, and in- 
volyes a contradiction not fairly to be attributed to the legiſla- 
ture. If the expolition, for which I contend, be right, then it 
follows, that the jury having expreſſly found, that notice was 
given within 18 months, the appellants ought to recover under 
this act. But if notice ſhort of that time be neceſſary, ſtill the 
judgment of the Diſtrict Court is erroneous, becauſe, what is 
reaſonable notice, is a point of law, and is properly to be decid- 
ed by the court. This is clearly ſettled by the modern deciſi- 
ons in England, and from hence, I draw an additional argu- 
ment to prove, that the act of Aſſembly was intended to change 
the law of merchants upon the ſubject of giving notice. For 
would it not be abſurd, that in this country, it thould be neceſ- 
fary to give notice of a proteſt by the following poſt, as the 
practice is in England. Such a regulation might be proper and 
convenient in that country, the communication from place to 
place being uniform and conſtant. But our fituation, at the time 
when this law paſſed, and long after, and when too our com- 
merce was confined to England, was very different. Our in- 
tercourſe with that country, was not only confined in a great 
meaſure to particular times of the year, but various accidents 
might happen, to prevent ſo prompt a notice from being given, 
and the adoption of ſuch a rale here, would have proved ſo mil- 
chievous, that it would haye put an entire ſtop to the negocia- 
tion of bills of exchange, which the legiſlature (in the pream- 
ble to the law) declare it was their intention to © render equal 
to caſh in the payment of debts.” | 
WICKHAM for the appellees. We all agree as to the rule 
eſtabliſhed by the law of merchants, but it is contended that the 
act of Aſſembly was raade to change that rule, and the neceth- 
ty of that change is ſtated and relied upon to prove ſuch an 
intention. On the contrary I ſhoyid conceive, that the 
inconvenience which would reſult from ſuch an innovation in 
the cuſtom of merchants would be ſufficient to induce the court 


to explode ſuch a conſtruction, unleſs the law be too clear and 


expreſs to be got over. The drawer of a bill tacitly agrees to 
pay the bill, if diſhonoured, provided he has timely notice of 
the proteſt and the holder tacitly agrees to give him that notice. 
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The cuſtom of merchants having eſtabliſhed this principle, 
ſuch an implied contract is always underſtood between the par- 
ties, as certainly, as if it were expreſſed. The inconvenience 
reſulting from a contrary principle, is as ſtrongly exemplified 
in this caſe, as in any which could be thought of. The draw- 
erlives-1n a ſtate, where this rule prevails. If the plaintiffs in 
this cauſe can, without regarding that rule, recover againſt 
the indorſer,—the indorſer, in an action againſt the drawer, 
will be told, that for want of due notice the drawer is diſcharg- 
ed. Who would be mad enough to draw bills, if at any diſtance 
of time, they might be returned upon him proteſted, after all ac- 
counts were ſettled between him and the drawee, and after he 
had otherwiſe applied thoſe funds, which as a prudent man, he 
would retain fo long as the fate of his bill was in ſuſpence. 

There is a great difference between giving notice of the proteſt 
if a bill, and demanding payment. The firſt is neceſſary by the 
cuſtom of merchants, to entitle the holder to the principal ſum; the 
latter, to entitle him to the extraordinary intere/t given by the 
act of Aſſembly, Which laſt (beyond 18 months,) he loſes un- 
leſs by preſenting the bill protefied to the drawer or indorſer within 
that time, he affords them an opportunity of taking it up. It 
may ſo happen, that the drawer may have nctice of a proteſted 
bill circulating in ſome part of the world, and yet, if it be not 
ſhewn to him, ſo that he may pay it off, he will he excuſed the 
10 per cent for a longer period than 18 months. The object of 
the law was to fix the intereſt which the holder ſhould receive, 
and to lay him,under a certain condition to entitle him to. that 
intereſt. That condition is, that within a certain time he pre- 
ſent the till proteſted ta the drawer. But as to notice of proteſt 
required by the cuſtom of merchants, it is left unaffected by the 
act of Aſſembly, which never could have intended to alter a 
general law prevailing in a country with which we principally 
traded. | 

The rule in England, as to the time of giving notice, is not 
az Mr. Ronold has ſtated it; it is regulated by the circumſtan- 
ces of each particular caſe, and is a ſubject which the jury muſt 
decide. I admit, that a different rule prevails in caſes of inland 
bills of exchange. e | 5 

CAMPBELL on the ſame ſide. I admit that in England, what 
5 due notice in the caſe of inland bills of exchange is a point of. 
law, becauſe the certainty of communication from one place to 
mother, and the uniform degiſions of juries upon that point, 
ave la fully or by and ſettled it, that the judges are as com- 

| petent 
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detent as the jury to decide upon it. The adoption of a ſimi. 
ar practice in this country would be unjuſt and prepoſterous even 
in the caſes of inland bills. | | 
As to the main queſtion, there is one reaſon to be given for 
the cuſtom of merchants, which has not been much relied upon, 
and which has always had conſiderable weight with me, inde. 
pendently of thoſe ſtated in the books. It is this: a merchant 
who draws 2 bill, muit, if he mean to be punctual, and to 
preferve his credit, keep unemployed ſuch a portion of his ca- 
pital, a5 will enable him to take it up, ſhould it return proteſt. 
ed. If he may be kept in ſuſpence as to its fate, for any length 
of time, (even 18 months) he muſt either retain that capital 
_ unemployed, during all that time, which would be very injuri- 
ous to commerce, or he mult part with it, and run the riſk of 
being called upon unexpectedly to pay a proteſted bill, at a time 
when he may be unprepared to do ſo. It can hatdly be believed; 
that the legiſlature could have intended to fetter commerce by 
the eſtabliſhment of a principle unknown in any trading coun- 
try, and particularly in that, with which we were ſolely con- 
nected. 
er or endorſer, not as being neceſſary to authoriſe the holder to 
recover the amount of the bil but to entitle him to 10 per cent 
per annum beyond 18 months. As to notice of the proteſt, the 
at is entirely ſilent, leaving that ſubject as it ſtood under the 
general Jaw of merchants. | | | 
Roxol p in reply. The legiſlature certainly intended to al- 
ter the cuſtom of merchants upon this ſubject, and to adapt it 
to the ſituation of this country, by declaring that 18 months 
ſhould be conſidered as the time within which notice of proteſt 
ſnould be given. Thoſe perſons whoſe recollection will carry 
them back to the period when this law was made, will remem- 
ber, that proteſted bills paſſed from hand to hand as caſh, and 


formed a circulating medium of commerce, The endorſements 


were never dated, and the bills ſometimes remained in circula- 
tion here, for many months before they were remitted. This 
practice the legiſlature meant to regulate, having a view to the 
intereſt of all parties, and to limit the damages to a certain a- 
mount. | 5 | 1 
Mr. WiIcREHAM ſubmitted another queſtion to the court, 
which was; whether an action of debt upon this bill, (which 
was drawn out of this ſtate) could be ſupported under the act of 
_ Aſſembly? OD A 
„ Mr. 
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Mr RonoLn anſwered, that it might lie againſt the preſent 
appellees, who made the indorſement in this ſtate, upon the 
principle, that every indorſer is conſidered as a new drawer. 


The PRESIDENT delivered the opinion of the Court. 


Some general queſtions have been diſcuſſed at the bar, upon 
the law reſpecting proteſted bills of exchange, ſuch as; whe- 
ther the act of Aſfembly has not done away the whole cuſtom 
of merchants on the ſubject of notice, and whether the holder 
may not, upon notice at any time however remote, recover his 
principal money, although he may loſe his damages. With 


theſe points, the court think it unneceſſary to meddle, except ſo 


far as they may concern the preſent caſe, 


The act of Aſſembly does not ſeem to interfere with the ne- 
gociation of bills, but taking them up as negociated, and pro- 
teſted, proceeds to give the remedy for recovering their amount, 
leaving the point of their negociation to be decided upon the 
particular circumſtances of each caſe. As to the diligence ne- 
ceſſary to be uſed by the holder in giving notice of the proteſt, 
ſince that depended upon the ſituation of the parties, and of the 
countries between which the exchange was made, the legiſla- 
ture, contemplating thoſe circumſtances, ſeem to have thought 
18 months a reaſonable time for the whole negociation, and for 
the giving of notice, by allowing full damages in caſe the no- 
tice be given within that time. e N 


There may be particular circumſtances, which would render 
a departure from this general rule reaſonable and proper; and 
when they occur, the general rule may not be adhered to; but 
no ſuch circumſtances are ſtated in the preſent caſe. The bill 
is dated in Philadelphia on the 15th of March 1787,—endorſed 
in Virginia, but at what time does not appear. It was preſent- 
ed for acceptance about the 10th of June, and proteſted in Sep- 
tember in the ſame year. Notice was given to the defendant in the 
latter end of June 1788, all within 15 months from the date of 
the bill, and the queſtion ſubmitted by the jury is, whether this 
be reaſonable notice, No facts being ſtated to take this caſe out 
of the general rule before mentioned, and eftabliſhed by the act 
of Aſſembly, we are of opinion that the notice is reaſonable. 
As to the opinion of the Diſtrict Court, reſpecting the infuf. 
hciency of the finding, it is no objection to a yerdict, that 


enough is not found to anſwer the purpoſe of one of the parties, 


provided 
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provided whit is found, be clearly ſtated, which is the caſe in 


che preſent verdict. »* 8 &£< 

Judgment of the Diſtrict Court reverſed, h. 

And chat of the County Court affirmed. : 

3 f — — | al 

SOUTHAL:#L,.. 15 

| | 10 

8 again ch 

gr 

Mk EAN D, MAYO, &. 55 

5 Hs was an appeal from a decree of the High Court of thi 

Chancery, af rming a decree of the County Court, which ap 

| alwi the bill of the appellant Southall. | tin 
Te PRESIDENT {tated the caſe and the opinion of the 

court as follows, The ground of the appellant's equity is, that the 


colonel Byrd, ia the year 1767, publiſhed a ſcheme for diſpo- or 
ſing of his lots in the city of Richmond, and of his lands in the 5 
neiaboutkood, by way of lottery, in which ſcheme, he deſcri- 
bed the improved lots as tenements in the occupation of the ſeve- 
ral tenants. The unimproved lots were to be laid off and to con- 
tain half an acre each. Under this ſcheme, the appellant. and 
others, became purchaſers of tickets in, the lottery. \ Some 
time after, and before drawing the lottery, colonel Byrd pro- 
ceeded to ſurvey and lay out the lots, and was about 0 reduce 
the improved tenements {which had been occupied by the te- 
rants to various extents more or leſs,) to half an acre each, which 
being objected to, he deſiſted, and conſented that they ſhould ſtand 
agrecably to the occupation of the tenants, and moſt of them were 
laid out accordingly. But the tenement, called M'Keand's was laid, 
off, as for half an acre, narrowing (as the appellant ſuggeſts) 
that tenement from its uſual occupation; to this circumſtance 
however the appellant was a ſtranger, and having become the 
fortunate adventurer as to that tenement, he inſiſts he was enti- 
tled to it, to the extent of its occupation, which included the 
land in diſpute; but that colonel Byrd, confining him to the 
bounds of the lot, including only the houſes on the tenement, 
had ſold and conveyed the refitue of the occupied ground to M- 
Keand, whom the appellant charges to have had full notice of 
his title thereto: that M' Keand had fold to Powell, and he to 
Mayo, who are alſo made deiendants to the bill. 1 
5 1 
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M'Keand admits the ſcheme of the lottery, , colonel Byrd's 

ſurvey, and his deſiſting from reducing the improved tenemeũts to 
half an acre, and agreeing to let them ſand upon their occupa- 
tion. But he denies that there was any additional ground poſ- 
ſelled by him, or incloſed on either fide of the ſaid tenement, 
although he underſtood that colonel Byrd had given up an old 
kitchen, and nearly half an acre of ground on the eaſt ſide of the 
faid tenemęnt, and annexed the ſame thereto, as part of the prize 


lot. He denies that the appellant ever for warned him from pur- 


chaſing; and does not recollect that he offered to purchaſe the 
ground in diſpute | from the appellant. That he grected buildings 
the ground in diſpute tothe value of ooo, & then ſoldit to Powell. 

The appellee, Mayo, in his anſwer, alledges that he holds 
the land under a deed from his 1 without notice of the 
appellant s title, and believes that his father had no notice at the 
time of his purchaſe from Powell. 

The father in his anſwer had expreſſly denied ſuch notice, 450 
there being no proof to the contrary as it reſpects either Powell - 
or Mayo, they muſt be conſidered as purchaſers without notice. 

Several depoſitions; being taken, the Chancellor directed an 
iſſue to be made up, and tried by a jury, to, aſcertain the boun- 
daries of M'Keand's tenement; alſd a 1 * to be made of the 
ground in diſpute and zeturned, with the examination. of - wit- 
neſſes, to the Diſtrict Court, where the iſſue was to be tried, 
and alſo directed the ſcheme of the lottery and the plan of the 
city of. Richmond to be given. i in evidence to ayail ſo much only 
as the jury ſhould. think they dene. the former was objected 
to by the appellees, and the latter by the appellant. 

On. the trial of the iſſue, the erl. jury could not agree. A 
ee determined the hounds in favor of the appellees, and 
the Diſtrict Court certifed that the weight of evidence was in 
favor of the appellant. The Chancellor declared the verdict 
fatisfattory, and affirmed the decree of the County Court, diſ- 
miſting the bill with caſts from which, decree, the appeal comes | 
to this court. 

It is agreed by the parties, and the court think rightly, that 
7 verdict in the Diſtrict Court ought not to ſtand, upon th 
certificate of the. judges,” that the weight of evidence was againit 
it: Since it is unuſual for the Chancellor to be ſatisfied with 
eh a verdict; and tho the Chancellor was to judge whether 
his conſcience was ſatis ed, this court, Wee. ing their legal 
diſcretion on the ſame ſubjeck, ſee no reaſon to depart from the 
general rule, and therefore they take up the caſe upon its origi- 
nal merits. 2 The 


— n BNA) 


The queſtion, how far the plot in the record is to be conſk 
dered as evidence, may become all-important to perſons intereſt. 
ed in the town property; and therefore it is left undecided till 
caſes ſhall ariſe, and that queſtion ſhall be neceſſary to be de- 
cided, when probably i it may be brought forth with fuller proof 
than appears in this record. In this caſe, it ſeems of no con- 
ſequence, ſince neither Mr. Southall, nor Mr. M'Keand 
(the tenant at the time,) appear to have been preſent when Mr. 
Watkins made the original ſuryey, ſo as to imply their conſent 
that the occupied bounds of the tenement in queſtion ſhould be 
Changed into the figure then laid down. Nor does it appear to 
the court, that ſuch conſent ought to be inferred from the expo. 
ſure of the plan in the room where the lottery was drawn, even 
if the plaintiff had read it; which does not appear,' fince he could 
not from thence diſcover whether the lat was e accerds 
| in to the occupied bounds or not. 
| e appellant had a' right to abs himſelf as entielel to 
ths occupied baunds' of Mr. M*Keand's tenement, (whatever 
thoſe were) under the ſcheme, and under colonel Byrd's agreo- 
ment that the tenements ſhould go according to the occupation, 
and not be governed by the quantity, of which the ener 
ed lots were to conſtſt. 

The proofs upon the whole, amount to this: that during the 
occupation of the tenants, ſome part of the ground i in diſpute was 
uſed as parcel of the tenement, for a garden, which was ſome- 
what extended by one of the tenants, beyond what it had been 
before, and the vacant ground, between that and the ſtreet, was 
uſed as à cockpit, and ſometimes by the planters, for picking 
their tobacco on. When M' Keand came to be the tenant, the 
| garden was general! y ſuppoſed to be part of the tenement, but 

45 he did not want it, no uſe was made of it by him. 
"But ſince that cireumſtance might be unknown to gdvernitur- 
* at a diſtance, ho might have received an impreſſion of 
M'Keand's tenement from obſervations on the actual occupation 
of former tenants, and fince it appears that the neighbors ac- 
quainted with that cireumſtance, did not confider it as altering 
the extent of the tenement,” but a number of them ſwear, that 
if they had been fortunate, they ſhould have' conſidered them: 
felves as intitled to the land in diſpute, as part of the tenement, 
a majority of the court are of opinion, that the appellant "_ 
entitled to all the ground occupied as part of the tenement.” | 

M' Keand purchaſed with full notice, and if the tenement had 
remained in his hands, and the appellant had n hig 
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fit immediately, and M'Keand had, notwithſtanding, proceeded 
in his improvements, he would probably have loſt them with 
the ground itſelf. But ſince Mr. Southall tho' he made his 
claim known, did not commence any ſuit to enforce it, till 
\Keand had placed improvements on it to the amount of 
1000, (more than ten times the value of the lot, ) it would be 
unreaſonable, that he ſhould in equity avail himſelf of the in- 
creaſed value produced by his own delay, ſince M Keand had a 
right to ſuppoſe from that circumſtance, that he had deſerted his 
claim. All he can therefore expect in equity, is to be reſtored 
to the value of the ground at the time M' Keand purchaled' it, 
and which the court now think him entitled to. | 
The next queſtion is, againſt whom, this relief is to be 
granted? If the ground had remained in M'Keand's poſſeſſion, or 
were now in the poſſeſſion of a purchaſer with notice, the court 
would have no difficulty in 3 that it would have 
been charged with the payment of ſuch value. But ſince it 
was a latent equitable charge only, and the appellee, Mayo, 
holds under his father who was a purchaſer without notice of 
the appellant's title, the court are of opinion, that the ground in 
his hand is not charged or liable to make ſatisfaction for ſuch 
value, and that the decree is therefore right in diſmiſſing the 


bill as to Mr. Mayo with coſts, at xl oe ord 
But the appellant has a right to reſort for ſatisfaction to the 
eſtate of M'Keand, and therefore, the decree is wrong ſo far 
as it difmiſſes the bill as to him, who ought to have been de- 
creed to pay the value as before ſtated. That part of the decree 
muſt therefore be reverſed with coſts. . 535 
The period at which the value ſhould be fixed, ought to be the 
time when M'Keand parted with the property to a purchaſer 
without notice, and an iſſue ought to be made up by direction 
of the Court of Chancery, and tried to aſcertain what was the 
value of the ground in diſpute on the 26th of July 1779, inde- 
pendent of any improvement made thereon ſubſequent to the Bth 
of October 1769, which being aſcertained, the amount is to be 
paid to the appellant with intereſt from July 1779, and his coſts 
in the High Court of Chancery and the County Court, out of 
Mr, M'Keand's eſtate. But as M'Keand has died ſince the pen= 
dency of this appeal, tho' it has been revived, - by conſent of 
parties, as to his heirs and repreſentatives in their general cha- 
racter without naming them, we think it proper that they ſhould. 
reſpectively be made ſpeciſic parties, that they may diſcover a 
ſlate of M'Keand's aſſets, real and perſonal, in caſe there ſhould. 
| | i noe” 
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not be ſufficient of the latter to fatisfy this demand. For this 
purpoſe, the cauſe is to be remanded to the High Court of Chan- 


cery, that the ſijt may be revived againſt the executors or admi- 


- 


niftrators, as well as the heirs or devifees of the real eftate, and 
for further proceedings therein. 1 5 5 


— — — 


WATSON & HARTSTHORNE, 


againſt : 
ALEXANDER. 


THIS was an action of covenant brought by the appelleo 
againſt the appellants in the Diſtrict Court of Dumfries. 


he caſe was as follows: John Alexander, by his will deviſed to 


the appellee, his ſon, in fee ſimple, a tract of land lying in and 


adjoining to the town of Alexandria part whereof was laid off 


into lots. He further deviſed, that if his executors therein af- 
ter named, ſhould think it conducive to the intereſt of his faid 
ſon, to leaſe out the whole, or any part of the ſaid land, reſerv- 
ing ground rents for ever; that they, or the ſurvivors might 
lay the ſame off into lots, and give leaſes therefor in fee ſimple, 
reſerving an annual ground rent to his ſon, and his heirs: and 
he appointed four perſons his executors.— In Auguſt 1779 a deed 


was ex”cuted purporting to be made by the four executors of tlie 


firſt part, the appellants of the ſecond part, and the appellee of 


the third part, (who was then an infant) conveying the lots in 


gqueſtion to the appellants in fee, reſerving an annual rent of 
5 & 78 : 10, current money of Virginia, payable to the appelle= and 
is heirs, with a covenant on the part of the appellants to pay 


the ſaid rent annually to the appellee and his heirs. The deed 


of which a profert was made, and upon which this action is 


founded, is made part of the record, and appears to be ſigned 
by three of the executors, and the appellants, and by no one elle, 
The action was brought for ꝙ years rent in arrear and unpaid, 
and the declaration ſtates the leaſe to be made by the four 
executors, of the firſt part, the appellants of the ſecond part, 
and the appelice of the third part, The appellants after taking 


an imparlance, pleaded covenants performed. The jury found 


a verdict for the plaintift, and aſſeſſed his damages at £626, 
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« ſubject to the opinion of the court, whether the rents in the 
declaration mentioned and granted by the deed therein ſet 
forth be within the operation of the act of Aſſembly, entitled 
« an act directing the mode of adjuſting and ſettling the pay- 
« ment of certain debts and contracts, and for other purpoles.” 
« And if they be, by what rule the ſame ought to be reduced 
« into ſpecie value, if they ought to be reduced at all, and that 
« the ſaid damages may be reduced according to the ſame rule 
« that ſhall be applicable to the ſaid rents. 

The Diſtrict Court examined witneſſes, and being ſatisfied 
{as the record ſtates,) that the rents for which the action was 
brought, were expected to be paid in the money current at the 
time they ſhould become duc, gave judgment for the damages found 
due by the jury in ſpecie. 10 the examination of the witneſſes 
the appellant filed a bill of exceptions, and appealed to this court. 

Lee for the appellants. The firlt queſtion which ariſes in this 
cauſe is, whether the deed upon which the action is founded, be 
within the operation of the act of November 1781, Ch. 22 ;* 
and I contend that it is. The legiſlature, when they paſſed this 
law, had put a period to the exiſtence of papet money, by cal- 
ing the whole of it out of circulation. During its circulation, 
it had from its conſtant depreciation, united with the, exer- 
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The ſecond ſection of the law is as follows: And whereas the 
good people of this ſtate will labor under many inconveniences for want 
« of ſome rule, whereby to ſettle and adjuſt the payment of debts and 
contracts entered into and made between the firſt day of January, 
* one thouſand ſeven hundred and ſeventy-ſeven, and the 1it day of Ja- 
* nuary,” one thouſand ieven hundred and eighty-two, unlels tome rule 
* ſhall be by Iv eſtabliſhed, for liquidating and adjuſting the ſame fo 
*2s to do jultice as well to the debtors as to rhe creditors. Be it there- 
„tore enacted, by the General Atlembly, that from and after the patfing 
«of this act, all debts and contracts entered into or made in the current 
money of this itate or of the United States, excepting at all times con- 
tracts entered into for gold and filver coin, tobacco, or any other ſpe- 
* cific property, within the period aforeſaid, now remaining due and 
* unkulfilled, or which may become due at any future day or days, for 
the payment of any ſum or ſums of money, ſhall be liquidated, ſet- 
* tled and adjuſted, agreeably to a ſcale of depreciation herein alter men- 
* tioned and contained, that is to ſay, by reducing the amount of all, 
6 ſuch debts and contracts to the true value in {pecic at the days or times 
the fame were incurred or entered into, and upon payment of ſald value 
* ſo found in ſpecie, or other money equivalent thereto, the dehtors or 
* contractors ſhall be forever diſcharged of and from the laid debts or 
contracts, any law, cuſtom, or uſage to the contrary in any wile not- 
"withſtanding. Provided always nevertheleſs, that in all caſes where 
actual payments have been made, by any perlen cr perſens, 5 any 
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tions of the legiſlature to ſupport its credit, and to re. aſſure the pre 


confidence of the public mind, given birth to a multitude 18 
of contracts, which depended for their performance upon der 
its continuing to exiſt. It had alſo given riſe to innumerable W deb 
fpeculations, founded in a difference of opinion between thoſe, yea 
Whoſz confidence in the public aſſurances led them to expe of 7 
Ipecie in lieu of it, at par; and thoſe, who calculated upon its ſom 
progrefiive depreciation, and its ultimate deſtruction. In this prin 


ſituation of things, when the legiſlature at one ſtroke diſpelled dou! 
the deluſion, it became an indiſpenſable duty with them to ef. bliſt 
tabliſh ſome general and fixed rule, for the diſcharge of thoſe cord 
contracts, to prevent the injuſtice which might otherwiſe have be a 
enſued, if debtors ſhould have been compelled to pay ſpecie, 20 
where they only calculated upon paying depreciated paper mo- tion 
ney. This rule then became neceſſary in all cafes, where mas debto 
5 was contracted to be paid, and the words of the law are ſuf. in th 

iciently general to comprehend every poſſible contract. The ft of 
caſes which are within the letter of the law are, all debts and ed an 
rontrabis entered into in current Maney, between the „ of Ja. to th 
yuary 1777, and the 1ſt of January 1782. This caſe then is #ides 
Hriliiy within it, and is equally within the miſchief, meant to be “the 
| | | oY „%%% es Provided 1 iſſu 
OI” 8 „tab 
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1% ſum or ſums of the aforeſaid paper currency, at any time or times; from: 
& either to the full amount or in part, payment of any debt, contract or rig! 
obligation whatſoever, the party paying the ſame, or upon whole ac- Net 
t count ſuch ſum or ſims have been Actually paid, ſhall have full cre- both t 
& dit for the nominal amount of ſuch, payments, and ſuch payments this c] 
15 ſhall nöt be reduced, any thing in this act, or any other a& or acts no rul 
to the contrary in any manner notwithſtanding. 0 be 
« V, And beè it enacted, that Where à ſuit mall be brought for the re- 2 
is covery of a debt, and it ſhall appear that the value t'iereof hath been 
ke tendered and refuſed, or where it thall appear that the non-payment 
c thereof is owing to the creditor, or where other circumſtances ariſe 
te which in the opinion of the court before whom the cauſe is brought te 
Fe iſſue, would render a determinatioh according to the above table un- 


ke juſt ; in either Eaſe it ſha and may be lawful for the court to award Zaly 
1% ſuch judgment as to them ſhail appear juſt and equitable. And the ger 
„ whete any verdict hath been given for damages between the, firſt day of thoſe 
of January one thouſand ſeven hundred and ſeventy- ſeven, . and the contrad 
76 firſt day of Januar one thouſand ſeven hundred and eiphty-two, and tecide 
tc the judgment remains unſatisfied, it ſhall be lawful for the fever c V1 
= courts within this commonwealth, in a ſummary way, by motion te acts, 

& them made, either before any execution iſſues, or at the return day tion of 


- © of ſuch execution, to fix, ſettle and direct at what depreciation the 1210 been ad 
t damages ſhall be diſcharged, having regard to the original injury 1 Wt th 

& contract on which the damages are Pendel, and any other proof 8 5 
« circuraſtances that the nature of the cafe will admit. ; 
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provided againſt. It cannot be otherwiſe conſidered, becauſe it 
s a contract always continuing, unleſs the law be rendered 3 
dead letter. For where will the court draw the ling? Would 
debts payable by inſtallments in one, two, fifty or a thouſand 
years, come within the law? Would rents reſerved upon a leaſg 
of an hundred years? If all of them would, this would, If 
ſome of them would not, I aſk which they are, and upon what 
principle the diſcrimination can be made? I think then there is ng 
doubt, but that this caſe comes within the general rule eſta» 
bliſned by this law, and that the rents ought to be reduced ae, 
cording to the ſcale, unleſs the next quęſtian ta he conſidereq 
be againſt me, and that is. 1 „ 
2dly, Whether this caſe be within the benefit of the gth ſece 
tion of that lad? That ſection was intended to reach the caſe af 
debtors only, and not that of greditozs. The two inſtances ſpecified 
in the firſt part of the clauſe, are clearly intended for the bene. 
ft of the former, namely, iſt, where the debt has been tender. 
ed and refuſedz and adly, © where the non-payment 1s owing 
to the creditor,” The third branch af the ſection, which gro- 
vides for caſes in e which other circumſtances ariſe, which in 
the opinion of the court, before Whom the capſe is brought to 
„ iſſue, would render a determination, agreeable ta the above 
table, unjuft#—-was intended to comprehend caſes nat within 
thoſe ſpecified,” which could not then be foreſeen, and where 
from other cauſes the debtor might he injured, if the ſcale werg 
ſtrictly to be applied, On the 6ther hand, if the court conſider 
both the creditor and debtor as coming within the operation of 
this clauſe, the eonſequence will be, that the law will furniſh 
no rule at all, and the legiſſature might as well haye left all caſes 
to be decided by the court under the gth ſection of the law; 
decquſe the conſtruction which will be contended for by the 
counſel an the other ſide, will produce the very ſame effect, and 
will render the rule a mere nullityv. But admit that this caſg 
s within the opęratian of the 5th ſection, I inſiſt 
3dly, That it does not warrant the court in à departure from 
the general rules of evidence, or of judicial proceeding. One 
of thoſe general rules is, that parol gvidence is inadmiſſible ta 
W 8 a written agreement; another is, that the jury are ta 
Gcide upon facts; ul the court upon the law ariſing out of thoſe. 
kafts, There is nothing in this act, which authoriles the adop- 
tion of a different rule, The evidence, if it could properly hayg 
been admitted, ſhould have been heard and decided upon, pend- 
ng the trial, ar ſhould have been brought before the 2 by 
1 1 h | 1egular 
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regular pleading. The caſe of Pleaſants and Bibd in this court 
and that of Loudon and Stotſdale in the General Court were de- 
deciſions favorable to the appellant. VF 
But if all theſe points be againſt me, I aſk what can this court 
do, or how are they to decide; They ſhould. have the fame 
means of judging upon the evidence, that the Diſtrict Court had, 
elſe they cannot ſay whether the opinion, of that, court be right 
or wrong. It is the buſineſs of the appellee to produce the te. 
timony relied upon to ſupport that judgment; and if it be not 
offered to this court, the judgment muſt be reverſed. 
here is another objection which ariſes out of the pleadings, 
and which 1 conceive will be fatal to the judgment below. 
IT be deed ſet forth in the declaration, is ſubſtantially variant 
from that offered in evidence. It is ſtated in the declaration, to 
be made by the four executors on the firſt part, and by the appel. 
lee on the third, whereas it appears to be executed by only three 
of the executors, and not at all by the appellec. This error is 
not cured by a ſpecial verdict, ſuch as this is, however it might 
have been conſidered after a general verdict. g. 
WASHINGTON for the appellee. As to the firſt point, Mr. 
Lee's conceſſions reſpectiug the motives which induced the le- 
giſlature ta paſs the law. in queſtion, will warrant me in ſaying, 
that either the caſe before the court was not intended to be at- 
fected by the ſcale, or if it were, that it is alſo within the ope- 
ration of the 5th clauſe. For ſurely, if the inconvenience and 
injuſtice, which were intended to be prevented, be as ge. 
neral as Mr. Lee admits, the legiſlature could never be fo un- 
juſt as to provide a partial remedy, to fit the caſe of a particular 
claſs of men only. Whether this caſe be within the ſpirit, or within 
the letter of the law, I ſubmit to the court upon the following 
conſiderations: iſt, the ſpirit of the law. During the exiſtence 
of paper money, it was well underſtood by all men, that the nomi- 
nal riſe of property was produced by the fall in the value of the ci 
culating currency. | The confidence of one claſs of men in the 
ublic aſſurances, and the want of it in another, begot innume- 
rable ſpeculations founded upon this diverſity in the ſentiments 
of men; and therefore, in all temporary contracts, the duration 
of which was limited, and which might be complied with whilſ 
paper money circulated, the debtor calculated upon further de- 
preciation, and the creditor upon the appreciation: af the money 
before the time of performance ſhould arrive. Conſequently, 
paper money was with both, the ſtandard by which they eitimat- 


ed their expected gain. But when the legiſlature put an end 
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to this ſtandard; juſtice compeiled them to provide ſome other, 


by which ts adjuſt ſuch contracts. But in continuing contrafts . 


like the preſent, Which from their nature were to extend far 
beyond the poſſible exiſtence of depreciated paper currency, and 
which could never be fulfilled; the parties would naturally look 
beyond this period, and of courſe make ſome thing more perma- 
nent in its value, than deprecidted money, the ſtandard by 
which to eſtimate the property, contracted for. They could 
never conjecture, that the 1-giſlatute would at a future period 
pais a law for ſcaling ſuch debts, nor indeed any other, and of 


courſe would provide fof themſelves a rule which would be 


juſt, whatever might be the fate of paper money, This being 
the difference between temporary and perpetual contratts, that is, 
one, which night, the. other which could not be ful filled whilſt 
paper money circulated, it follows, that ſince the latter never 
could require legiflative interpoſition, ſo that interpoſition ne- 


4 


ver would be exerted. The caſe put by Mr., Lee, of a debt 


payable by inſtallments, is that of a temporary contract, and the” 


poſſibly itmight extend beyond the period, in ſuch a caſe and there-. 


fore, it is poſſible that the parties may have had papet ma- 
' ney in view, yet it might terminate .before. In this cale, 
the fulfillment of the contract could not poſſibly Bappen before, 
2nd therefore paper money could not have been contemplated 
by the parties. — Again the act declares, that where paynients 
are made, in ſatis faction of ſuch debts or contracts, according 
to the reduced value, the payer ſhall be for ever Aiſcharged of 


and from ſuch debts or contracts; which can never be con- 


ſtrued to extend to contracts, incapable of being diſcharged ſo 
long as time ſhall laſt. If then this caſe be not within the ſpi- 
rit, I ſubmit it 2dly, whether it be within the ſtrict letter of 
the law. The act ſpeaks of «debts and contracts now remain- 
ing due and unfulfilled, or which may hereafter become due.“ 
Now. this may well apply to common debts, payable either at one; 
or at different periods, for they are literally debts, immediately 
that the contracts are made, tho” to be diſcharged at a future 
day. But a rent, is not a debt until the time of payment ar- 
rives, inſomuch, that if the leaſe by any means expire before 
the rent become due, the rent for the faſt year could not at 
common law be demanded, becauſe it being a retribution made 
py the tenant out.of the profits of he thin leaſed, unlefs he 
ave the full enjoyment thereof, he is Lol Pd to make the 
tetribution, The act therefore ſeems literally to apply to debts 
due, or to become due. d „ 


ae 5 V 2 2 5 2dly, | 
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© 2dly, If this caſe be within the law, then J contend with con- 
fidence that it is within the letter, as well as the ſpirit, of the 
'$th clauſe, The words are general enongh'to .comprehend it, 
and ſurely neither reaſon nor common juſtice can ,wartant, an 
idea, that the legiſlature would apply a partial remedy to a ge- 
neral miſchief, and permit one claſs of men to ſuffer, who ſtrug. 
gled equally in the general cauſe, and who were equally injured, 
With the other, by the deluſion create by paper money. 
It is inſiſted 3dly, , That the mode of deciſion in this caſe waz 
improper. The. words of the law expteſſiy give to the court, 
the power to render ſuch a judgment as the principles ot equity 
require, if they be ſatigſied, that the circumſtances of the cafe 
would render the general rule unjuſt. If the court are to decide 
this queſtion, por the circumſtances of each caſe, the court, muſt 
_ neceſſarily examine the witneſſes, and any other teſtimony pro- 
duced to eſtabliſh the facts upon which this deciſion is to be giy- 
en. It is perhaps immaterial, whether this be done, pending 
the trial, or after verdict; tho” I rather think it moſt proper a. 
ter verdict, becauſe until the jury have found ether any thing, 
and what is due, it would be unneceſlary, if not impro- 
per, for the court to decide the other point. But ir is contend- 
ed, that the admiſſion of parol teſtimony in this caſe was impro- 
per. I cannot admit the poſition either; upon common lay 
Principles, or upon the conſtruction of this law. As to the hiſt, 
'the rule is, that parol evidence rhay be admitted to explain doubt- 
Ful exprejſuns in a written agreement, though not to contradit 
plain expreſſions. Now the rent in this caſe is made payable in 
current maney. But the queſtion is, what, fort of money was 
meant? For ſpecis was current, tho” not as, plentiful in 1779, 
as paper money. Evidence was reſorted to, and it appeared to 
the ſatisfaction of the Diftrit Court, that ſpecie was the fort of 
current money intended.” Proof of the value of property in 1779, 
And at this day, was probably the evidence upon which this con- 
; cluſion was formed. But however this may be upon the common 


- 
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rules of evidence, the at warrants ſuch proof, ſince the court, 
in all caſes where there are circumſtances to authoriſe a depat: 
ture from the ſcale, are to decide upon equitable principle 
42 PLES: 4 4 . wt, # $93 4-4 4 > "7 FR” + 43 =— a FI 4 | ; F, 5 
which they could not do, if prevented from hearing teſtimonſſſ iituatic 
to prove thoſe circumſtanoes. 5 1 contra 
long by 
or COU 
perty, 
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—_— uy It is then objected, that this court ſhould: poſſeſs the ſa 
means of judging, which the Diſtrict Court had. I admit it 
and ſince the judgment of that court is in our favor, and ever] 
thing tranſacted in a court of juſtice is preſumed to ia 
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done, 


done, till the contrary appears, this court muſt affirm the judg- 
ment. The appellant's counſel thought it neceſſary ta ſtate in 
his bill of exceptions, the general weight of the teſtimony :* 
why was it not as neceſſary to ſpread the whole evidence upon 
the record ? For if he meant 10 peach the judgment, he would 
have done fo, or ſummoned' the witneſſes to attend this court. 

As to, the objectipn reſpecting the variance, it is eaſily an- 
ſwered. The deed is no part of the record, oyer of it not hay- 
ing been taken; ſo that this court cannot ſay there is a variance 
between the declaration and the proof. If the deed actually pro- 
duced in evidence, was different from that declared upon, the 
appellant ſhould have excepted to the deed going in evidence to 


C7 1 


* 


* 1 


court judicially to notice the variance. | 5 
The court will preſume, after this verdict, that ſufficient, 
and proper evidence was produced to the jury, or elſe that they 
would not have found that the defendant had not performed his 
covenants, and was indebted in a particular ſum for rent arrear. 
As to this point the verdict is general, and carries with it all 
the preſumption in its favor, which ariſes out of general ver- 
cicts, The jury doubting upon à ſingle point of law, the court 


the jury, and ſpread it upon the record, ſo as to enable this 


agonly to ſettle that ei 8 | 

MARSHALL on the fame fide. In theexpoſition of a ſtatute, 
we ſhould attend to the miſchief meant to be prevented; and the 
remedy ſhould be made, commenſurate with it : it ſhould never 
be extended beyond the miſchief, unleſs. the expreſſions made 
uſe of, are ſo {trong, as to render ſuch a conſtruction abſolute- 
ly neceſſary. The difference which has been ſtated between 
temporary and perpetual contracts is a ſtriking one. In. the for- 
mer, the parties calculated the value of paper money at the day 
of making the contract, as well as the probabſe value of it, on 
the day of payment. If it continued to depreciate more rapidly 
than was expected, the debtor gained; otherwiſe he loſt. The 
legiſlature put an end to the deluſion; and rendered a perfor- 
mance of the contract impoſſible, by taking out of circulation 
that medium, upon which both parties calculated; and of courſe, 
it became neceſſary to provide a remedy to the evil, which the 
tuation of this Coatitry- had rendered inevitable. But in 
contracts, which, from their nature were calculated to continue 
long beyond the time hen depreciated paper money could exiſt, 
of could ſurniſh a ſtandard by which to eſtimate the value of pro- 
perty, the parties would naturally look beyond that time for a 
landard, by which, to eſtimate the. preſent value of property, 
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and would therefore make ſpecie that ſtandard. In the firſt caſe 
then, there exiſted a miſchief, and the law is ſatisfied, by ap- 
plying the remedy to, that caſe, in the latter, no ſuch milchivr 
could happen, and therefore there was no neceſſity to provide a 
remedy. It is a trained, rather than a neceſſary conſtruction, 
to extend the law to ſuch a caſe. 5 

Second point. It is contended, that the benefit of the 5th 
Clauſe muſt be confined to debtors. 


ſtruction ſo maniſeſtly at variance with the fundamental prin- 
ciples of juſtice. On the contrary, the words are fo general, 
that nothing could juſtify an exception, but to prevent the groſs 
partiality, which the conſtruction on the other ſide tends to pro- 
duce. It is ſaid, that 82 two caſes, 


hich follow mean? Ec ec in 1 5 Fe it Tall edel yo 
<« ful for the court to award Tack judgment as to them ſhall: 5 
« pear juſt and equitable.” 1 might. with more propriety con- 
tend, that. the general part of the ſection, viz: other circurfian- 
ces &c. relate excluſively to Ces ALT if the Ermer part related 
to debtors. ? 

As to the propriety of admittin parol teſtimony, it is to be 
remarked, that 3 in che latter danch of che Sth Clauſe, * this ſort 
of 
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b N is clearly to be heard and decided upon by the court 
without bringing it before them by ſpecial lending; and Why 
is it to be excluded" in the former part of the clauſe? But it is 
contended, that by our' conſtrution, there would be no general 
rule at all. In ordinary caſes, men may ſettle their differences 
by referring to thè ſcale, without the neceſſity of a ſuit, and- 
2 garrapr ier remedy is provided only for extraordira: ; He 
caſes. | 

As to the objection, that all the evidence which was Jaid be- : 
fore the Diſtrièt Court, ſhould appear before this, it is to be ob- 
ſerved that the bill of exceptions renders 1t unneceſlary; for it 
admits as does alſo the, judgment of the court, that there 
were circumſtances proved to the court ſufficient to except this 
caſe from the general rule, and the only objection relied upan, 
is the impropriety of the court's hearing and deciding upon ſuch 
teſtimony ; ſo that, if we be right in contending that the court 
below were authoriſed to hear parol evidence, there is an end of 
this queſtion. Hut if it ſhould be determined, that the evidence 
ought to have heen ſpread upon the record by the plaintift, the 
court will then ſend back the cauſe for that purpoſe; ſince in 
caſes like this, (as in appeals from deciſions reſpecting mills, wills 
and roads,) the practice as to this tubject remains yet unſettled. 

LEE in reply. If the act of Aſſembly does not apply. 
to caſes of rents which have become due ſince 1781, 1t* 
des not apply to antecedent rents; and if this action had been 
brought for the rent due in 1780, could it have been contended. 
that it ſhould not be ſcaled? For it ſeems to be admitted, that 
this would have been a debt due when the law paſſed, nd of 
courſe, . literally within it. And if ſuch a rent would have been 
ſubject to the ſcale, the rents which afterwards became due were, | 

SE the lai is general, and I know no rule by which to limit its 
operation. It is ſaid, that the 5th clauſe forms an exception, 
only in extraordinary caſes. But 1 aſk, how are theſe to be diſ-- 
tinguiſhed from ordinary caſes, until the f are all brought before the 
court and examined? So that the conſequence would be, What 
F before ſtated; that the law forms no general rule at-all, but i * 

a mere nullity, if we apply it to creditors as well as debtors, _ 

As to the argument, that this is no deubt till it become due, 
it is ſurely as much a debt before the time of payment, as where 
money is payable on a prececent- condition, Wn, it is not con- 
tended, would not be within this law. 

I differ very widely from Mr. Marſhall in the conflruQion | 
of = laſt braach of- the * ſection. It ſeems intended exclu- 


7 fuely 
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Auel for PREY for if a judgment had, been, rendered for da- 
mages before 1781, execution might have iſſued for the nominal 
amount againſt the debtor, who would have been without reme- 
dy (unleſs perhaps in equity,) but for this proviſion in his fa- 
vor, authoriſing the court, on motion of the debtor, to adjuſt 
the damages, which ought to be paid in ſpecie. 

The COURT took time to conſider, and afterwards mention- 
el to the bar a doubt, which had occurred as to the plaintiff's title, 

which they deſired might be argued. It was, that only three of 

the executors appear to have executed the leaſe. 
LxuEk. The teſtator deviſes the land incueſtion to the appel- 
lee, and the executors have a mere power un oupled with an 
intereſt: and the law is. well ſettled, that in j{uch a caſe all the 
executors muſt join in executing the power. The power is 
given to the executors not in their capacity as executors, in 
which caſe perhaps thoſe only who qualified might execute it, 
but it is a confidential truſt repoſed in them by name, becauſe. 
he ſpeaks of them as bis executors thereafter named, and it is 
therefore the ſame, as if he had given the power to thoſe four 
perſons, (naming them, ) without tiling them his executors. 

The deed therefore is void, and of courſe it cannot be the, 
foundation of an action. The court cannot preſume the other 
executor to be dead. He cited Pow. on Dev. 292— 294. Co. 
Gittl. 16. 

Wagnixcton. I ſhall contend iſt, That it was not ne. 
ceſſary for all the executors to join in the deed. 2dly, If it were 


neceſſary, that 1t appears judicially to the court, that all of them 
did join. Zy, If both points be againſt me, yet that we, are 


entitled to recover. 


_ tft, There is an obvious diſtin&tion, between a power given to 


executors in their effctal capacities, and one Which is confined to 


them as individuals. In the former, if all the executors do not qua- 
lify, ſtill thoſe who do, anſwer the deſcription, and being execu- 


tors, may as ſuch, execute the power. But if the power be given 
to A, B and C, ho are alſo named executors, A and B can- 


not at becanſe the confidence was not plage?.1 in them unleſs. 


united with the other executor. Now the deviſe in this caſe is 
of the former ſort, that is, to his executors, whoſe names are 
afterwards mentioned, and the court will not prefume that more 


qualified than have executed the deed, unleſs thecontrary appear. 


But 2dly, the court mult take notice, that all the four joined, 
in the deed. The declaration ſtates it expreſsly. The defen- 
Gants, without demanding ger, to as to rape the court to take ad- 

8 | vantage 
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vantage of the variance, if it exiſted, plead, that they have per- 


formed the covenants contained in the led declared * upon. On 
the ttial, no variance is diſcovered, or excepted tò, and the j jury 
find, that the defendants have not performed the covenants, but 


that the plaintiff has ſuſtained damages dy the breach of them, 
ſubmitting to the court a ſingle point of ab, which is not"that 


now under debate. As to every material ſact in the cauſe, this 
is a general verdict, and every thing neceſſary to induce ſuch a 
finding, without the proving of which it ought not to have been 
found; "will be preſumed. This 'court'thereiore muſt take it, 

that fuch a deed as is declared upon was produced i in evidence to 


the jury, and tho? a different one appears in the record, yet it 


cannot be noticed as being that deed, ſince it is Reither made a 


part of the record by oyer, nor by a bill of exceptions. 


3dly, This deed which appears in the record, and which for 
the fake of ohne may be conſidered as that declared upon, 
is executed by the appellants, who grant a rent—charge to the 


appellee. he declaration ſtates, that the appellants entered by 


virtue thereof, and were and flill are feiſe” and peſſeſſed. The 


nary have found in favor of the plaintiff. © This fact” then muſt 


e conſidered as eſtabliſhed, that the appellants have enjoyed the 
land ever ſince the conveyance to them. They are therefore 


eftopped by their deed, to ſay, that the grantors had neo 


right to convey, but, are bound to make the ſtipulated retributi- 


on during the period that they have enjoy the poſſeſſion, whate- 


ver latent right the appellee may have th recover the poſſeſſion 
on account of a defect in the conveyance. When the appellee 
does this, then and not before his right to rent will ceaſe, © 

The PRESIDENT. The firſt point which merits our at- 
tention, is the objection to the plaintiff's title, to which two 
ſufficient anſwers are given, 1ſt, The non- execution of the deed 


by the fourth executor, does not appear judicially to the court. 


The declaration ſtates, that all the executors made the deed. 
The plea (if it do not admit the fact,) does not deny it, and the 


verdict which as to this point is to be conſidered as a general 


one, confirms it; nor can we conſider this fact as being con- 


tradicted by the deed which appears in the record. 2dly, The 


declaration charges enjoyment of the property by the appellants, 
during the term for which the rent is claimed, which is ſuffici- 
ent to maintain the action, without deciding how far the doc- 


trine of eſtopples applies to the caſe. 


Me come next to the merits. The 1ſt queſtion is, if this 
contract for rent be ſubject to be ſcaled at all, under the 2d 
| | | ſection 
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ſection of the act of * and if it be; then, 2dly, whether it be 
within the 5th ſection of that law, ſo as to warrant the court 
In adjuſting it upon equitable principles. , 3dly, Whether the 
mode of adjuſtment be a proper and legal one. 
. 1, It may be premiſed, that the law in queſtion, thoꝰ ren: 
deced neceſlary by the peculiar ſituation of this country, at that 
time, was certainly retroſpective in its operation, 1 the ſub. 
ject was of an extremely delicate nature. | 

The objection is, that the act meant only to ref iy temporary 
contrafts, which might probably be fulfilled dufing the exiſtene: 
ot paper moriey, and which the parties could not contemplate 
to continue forever: that of courſe, the legiſlature did not mean 
to ſcale rents payable annually, and for an interminable courſe 
of time, when even the remembrance of paper money might bo 
retained. There is certainly conſiderable weight in the argu- 
ment. On the other fide it is contended with much. ſtrength, that 
the legiilature.in fixing, the ſcale at the time of the contract, and 
not. at the time ar times of future payments, ſeem to have ſuppoſ. 
ed, that the price. was fixed by the idea, vrhich the parties then 
entertained Ty the relative value of paper to ſpecie. To govern 
our enquiries upon this ſubject by a loofe compariſon of the rent; 
with the thing. for which it is to be paid, would prove auf 
unſatisfactor 17 78 for three quarters of anacre of naked groun 
may appear as high in ſpecie, as that ſum in paper money, reduced 
by the ſcale to £3: 10, is unreaſonably low.. Our ſafeſt and on- 
iy guide, i is to gurlue the words of the law, which plainly in- 
clude. this caſe, being a contract for pay ment of current money at 
future days. The act is general, and not limited as to portions « of 
time, nor can the court draw a line between a contract for pay- 
ment at the end of two days or of twenty years or more. The 
act excepts the caſes of contracts for gold or ſilver coin, tobac- 
co, or other ſpecific property, and if it be true, that an excep- 
tion proves the rule, we mult decide that all other con- 
tracts are within the law. The objection that one payment 
would diſcharge the whole contract, was well anſwered 45 the 
appellant's counſel, when he obierved, that the diſcharge, Was 
meant to be co- extenſive with the payment only, and not to 
effect demands becoming due at future days, by the fang 
contracts. 


2Cly, Although the ſecond # has eſtabliſhed a general 


rule for adjuſting contracts, where no particular circumſtances 


rene yet the 5th iection has allowed the equitable inter- 
poſitian of courts, in caſes of Particular hardſhip as, 05 | 
11 
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| ſt, Where it ſhall appear that the value of the debt hath been 
teridered and refuſed, „ 1 


2dly, Where it ſhall appear that the non-payment is owing 


4 


to the creditor, Or 3dly, where other circumſtances occur 
which, in the opinion of the court before whom the cauſe is 
brought to iſſue; would render a determination according to the 
ſcale unjuſt. In either caſe, the law authoriſes the court to 
award ſuch judgment, as to them ſhall appear juft and equita- 
ble. ; 5; „„ 5 ; . ga > 5 33 

It is objected 1, that the application for this eguitable intetpo- 
ſition of the court, can come from the debtors only; that the clauſe 
under conſideration was intended excluſively for their benefit, 
and not for that of the creditors, and that this was fo 
decided in the General Court. I do not know the caſes 
alluded to, but am perſuaded they muſt have, ariſen from 
one of the two branches. of the clauſe, which are clear] 


intended for the benefit of debtors only; for it would ſeem 


ſtrange for any court to determine under the 3d branch of the 


clauſe, if circumſtances appear which would render the appli- 


cation of the general rule unjuſt to the creditor, that the court 
were not at liberty to give 4 juſt and-equitable judgment for 
him, as well as for the debtor; in a ſimilar ſituation. Such par- 
tiality cannot fairly be imputed to the legiſlature; and it, would 
require ſtrong words, to induce ſuch a conſtruction. In this 
law there is not the {lighteſt ground for it. 

Another objection contended for is, that this clauſe, if con- 
ſtrued to apply to creditors, as well as to. dehtors, would ren- 
der the ſecond ſection a mere nullity, and would entirely 
deſtroy the effect of the general rule, by leaving the whole ſub- 
ject at large; and to depend upon the various opinions of the diffe- 
rent courts. If this would be the caſe, are the tourt at li- 
berty to reject a poſitive law, becauſe its effects may be incon- 
venient? Bur how does this differ from the common caſe of 
exceptions from a general law? The latter is to prevail in all 
general contracts, unattended by any patticular circumſtances; 
and is to be departed from only when ſuch circumſtances occur: 
Again; does it not fall within the general, ſyſtem of juriſprus 
prudence, which although it fixes rules of deciſion governing 


courts of law, allows a departure from them in equity; upon 


circumſtances of fraud or accident; yet different chancellors 

entertain different opinions as to the application of thoſe cir- 

cumſtances, and courts of law differ daily in the conſtruction 

bf tatutes; deeds and wills. So U kewiſe, jurics e the 
| | ame 


- 


[fame cauſe, and on the fame evidence, not to ſay on the ſame 
point, in different courts, give contrary verdicts. Vet this 
does not furmſh a ſufficient reaſon for reſtraining the different 
courts and juries from proceeding to try all cafes before them. 
| Upon the whole, we muſt decide, that the Diſtri& Court 
had a power, under this clauſe, to enquire into the circumſtan- 
ces of this contract, and from a view of them, to determine 
whether an adherence to the ſcale in this caſe would be unjuſt, 
either as to the plaintiff, or as to the defendant, and to ſubſtitute 
ſuch other rule, as to them might ſeem more juſt and equi- 
table, % . 3 
But 3dly, How are thoſe circumſtances to be brought before 
the court, and to be decided upon? This is a queſtion of ſome 


„ | 


© The 1ſt method is by a ſpecial verdi&, ſtating the fads 


and circumſtances, | and leaving it to the court to decide upon 


them, whether the ſcale ſhould be applied, and if fo, whether 
by the legal rule, or by any other? This ſeems to be the mo} 
proper method as complying ſtrictly with the words of the law, 
and according with the ordinary modes of trial. Indeed in this 
caſe, which is not an action of debt for rent certain, but of cove. 
nant for damages to be aſcertained by the jury, the jury might 
upon evidence of the intention of the parties, enereaſe, or di- 
miniſh the damages, and theſe they might find in ſpecie, and 
ſo determine the queſtion by a general verdict. | 
Another method would be, for the court to hear the evidence 
of thoſe circumſtances, on the trial, and to inſtruct the jury as 
to the point of ſcaling, ſubject to the controul of the court as 
in other caſes, in ſetting aſide the verdict, if their opinion 
be diſregarged ; or perhaps, if the evidence be heard at the tri- 
al, and a general verdi& given, the words of the law might 
Juſtify the court in entering a judgment for a ſum different from 
that found by the jury, aſſigning as a reaſon for this departure, 
that circumſtances required a deviation from the legal ſcale, and 
the adoption of another for the purpoſes of juſtice. But in ei- 
ther caſe, it would be the buſineſs of the party who is diſſatisfi- 
ed with the opinion of the court, to ſtate the evidence in a bill of 
exceptions, that ſo the queſtion might properly be brought be- 


fore a Superior Court. Whether this mode, or that by way of 


ſpecial verdict, be adopted, the influential circumſtances may be 

proved by parol evidence, and the parties, as to thoſe, are not 

confined by the written contract. If it were otherwiſe, the 

<lauſe would be vain and nugatory; ſince I cannot conceive, 
"7 . | | | what 


ſions 
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what circumſtances could appear in the contract itſelf, to induce  } 
a departure from the ſcale, unleſs the payment is ſtipulated to. * 
be made in ſpecie, or in ſome ſpecific property, which would at — 
once take the caſe out of the law altogether. „„ 
The ſcale, it is to be obſer ved, was formed ſubſequent to thedeſ- 
truction of paper money, and on conjecture only; and that drawn 
from the ideas of mercantile men, not of the bulk of ſociety. 
The contracts of men ſhould be governed by the comparative 
value of paper to ſpecie, as they underſtood it When thoſe con- 
tracts were entered into; and if that be more, or leſs than the 
rate at which the ſcale afterwards ſettled it, the latter ought not 
to be a rule for them. Circumſtances therefore tending to illu- 
cidate their ideas upon this ſubject, collected from their exprel-. 
ſions in the treaty, the general opinion of the parties, and of 
others in the neighborhood at the time, and ſuch like, ſeem to 
be what the law contemplates, and can only be collected from 
parol teſtimony. It is looſe indeed; but it reſts with the judges 
as in other caſes of evidence, to fay whether it produces convic- 
tion on their mines or not. | | — 
The objection therefore is not to the court's having (in this 
caſe) admitted parol proof of the circumſtances, but the doubt 
ariſes as to the time and manner of that admiſſion. For neither 
of the modes, before ſtated as proper, have been purſued; but 
one wholly new, and in my mind irreconcileable with every 
idea of propriety. A jury are ſworn, who find a verdict for 
the plaintiff, ſubject to the opinion of the court, whether the 
money ought to be ſcaled, and in what manner, under the act 
of Aſſembly, without ſtating a ſingle fact, or circumſtance, ta 
enable the court to decide upon the queſtion. * If the court were 
right in proceeding to judgment on this verdict, they were 
bound to decide as the caſe appeared upon the contract itſelf. 
And if they judged it to be within. the ſecond ſection, which. 
they appefr to have done, they ſhould have ſcaled it, ſince no 
circumſtances were diſcloſed to ſne the legal ſcale to be unjuſt. 
inſtead of this, after deciding that the contract was within the 
aw, they examine witneſſes, and upon their teſtimony, enter 
judgment for the whole ſum in ſpecie, ſaying “ that it appeared 
the rent was expected to be paid in ſpecie.“ 5 
This, it is contended, is warranted by the law, which gives 
to the court, the power of hearing, and of judging of the cir- 
cumſtances, excluſive of the jury, and that at the time of en- 
tering their judgment. 1 | 5 | 
| ue 
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But Iſt, 1 doubt whether the act does any more than give the 
court jurifdi&tion over the enquiry, and whether the trial is not 
to proceed as in ordinary caſes, in which the jury, if they pleaſe, 
may decide. For iſt, the words are, © the court before whom 
the cauſe is brought to ue” which are proper words to give ju- 
riſdiction. 2dly, A jury muſt be, and was ſworn to try the 
iſſue, and ſurely, that was the time to bring forward the evi. 
dence as to this collateral point, for which both parties ought 
to be prepared. 34ly, The conſtitution declares, © that the 
trial by jury is preferable to all others, and ought to be held fa- 
cred.” To go no farther, it may be affirmed, that this mode of 
trial is never to be taken away by implication, or without po- 
ſitive words in an act of Aﬀembly. Laws for this purpoſe 
ſometimes give the court an expreſs power to proceed, with- 
out the ſoleinnity of a jury; moſt uſually to proceed upon mo- 
tion in a ſummary way, by which, the fame thing is under- 

ſtood. Of this, there is an inſtance in this clayſe, where a pow. 
er is given to the courts to regulate judgments ehtered up dur- 
ing the exiſtence of paper money. The different expreſſions in 
that, and the part under conſideration, operate ſtrongly againf 


the excluſion of the jury from a part in this deciſion, and ein 


the taking of it out of the ordinary mode of trial. 

But 2 ly, Suppoſe the court have the excluſive power of de- 
ciſion, ſurely it muſt come before them in à regular manner, 
andi at a proper time; that is to ſay, by way of direction to the 
jury in caſe a general verdict be found, or by a judgment given 
upon a ſpecial verdict: or the point might be reſerved on a pro- 
per ſtate of facts, entered upon the record: ncne of which have 
been obſerved in this caſe. 

I faid, that if the court could give 3 on this verdict, 
it ſhould have been for the money legally reduced, ſince the con- 
tract was within the law, and no circumſtances are diſcloſed to 
take the caſe out of the general rule. And ſtrictly ſpeaking, ſuch 
judgment might perhaps be proper, ſince enough is found to ena- 
ble the court to decide upon the face of the contract ; and it would 
ſeem to be no good reaſon for awarding a vent'e 'acias de novo, 
that ſuch circumſtances are not ſtated, ſince it may from thence 
be preſumed that none ſuch were proved to the jury, 

"However, ſince the record diſcovers, that there arè circumſtan. 
ces which induced the diſtrict judges, to depart from the ſcale, 
though now determined to have been improperly brought forth; 
the PUtF ought not to be precluded from the benefit of thoſe cir· 

cumſtances 
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cumſtances if diſcloſed in a regular way, and the juſtice 


of the caſe will be beſt attained, by awarding a venire factas 
de nove. | oF, ee # 50 
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Judgment reverſed, and a new trial directed. 


$ 
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5 Against „ 
WASHINGTON, BUTLER & NEVISON, 


Ils was a ſpecial action on the caſe, brought by the ap- 
pellant againſt the appeilzes in the County Court of 
Weſtmoreland. The declaration ftated*an agreement between 
the appellant and the appellees, that the former /hould rent and 
furmfh a houſe in Leeds Town, and entertain one of the appellees, 
two of their tore keepers, and a ſervant, with meat and drink 
for one year, for which, the appellees agreed to pay him, for 
the three firſt, C 25 each, and tor the laſt C 8; and that, in 
conſiderat ion of the appellant's having undertaken to rent and 
furniſh a houſe, and to entertain the ſaid four perſons as afore- 
ſaid, the appellees promiſed to pay &c. and avers performance 
on his part &. The breach aſſigned is in the non-payment of 
the ſtipulated ſums. Plea, non aſſumpſit. The appellces at the 
trial, moved for a nonſuit, hecauſe the evidence did not correſ- 
pond with the declaration, which being over-ruled, they filed 
a bill of exceptions, lating, © that the plaintift d7d nit prove 
that any contract had been made between the plaintiff and de- 
fendants reſpecting the renting of a houſe in Leeds Town as 
mentioned in the declaration, on the contrary it appeared by a. 
witneſs, that the plaintiff had applied to the defendants upon 
this ſubject, informing them, that he had rented a houle in 
Leeds Town for the purpoſe of taking boarders, and requeſted 
the defendants to board their aſſiſtants with him: that there 
was no proof of any application having been made by the defen- 
dants to the plaintiff touching the board of the ſaid aſſiſtants in 
the town of Leeds, before the offer was made as aforeſaid by the 
plaintiff to the defendants, nor did it appear in evidence, that 
any other contract had been made between the parties except ſuch 


as is above ſtated. Whereupon the defendants did object, that no 


luch contract as that laid in the declaration had been proved, and 
„ 3 35 ED moved 
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moved for anonſuit.” The court refuſed to nonſuit the plaintiff, 


becauſe it appeared that the price at which the aſliſtants were to 


be boarded by the plaintiff was £83 per annum. The jury, 
found a verdict for the appellant, and upon an appeal to the 
Diſtrict Court, the judgment was reverſed, and a nonſuit a- 
warded, from which the plaintiff below appealed to this court, 
MARSHALL for the appellant. The iſt queſtion is, if the 
variance between the declaration and the evidence be material, 
23ly, If material, whether the Inferior Court erred in the judg- 
ment which they gave. | 1 55 | 
uſt, The variance is certainly not a ſubſtantial one, ſince, 
whether the agreement was to board, or to rent and furniſb a 
houſe and board, the appellagt in either caſe, was entitled to the 
ftipulated ſum, and no more is claimed. The renting and fur- 
niſhing of a houſe were circumſtances entirely unconnected with 
the ſervices to be performed by the appellant, and for which a- 
lone, he was to be paid. | | GET 
2dly, The motion made was for a nonſuit. It has been ſo 

| repeatedly decided in this place, that a plaintiff cannot be com- 
pelled to ſuffer a nonſuit, that the judgment below will ſurely 
not be reverſed, becauſe that was refuſed which this court 
has declared ought not to have been directed. If the court had 


given an improper direction, or opinion to the jury, it would | 


be ſubject to the correction of this court? But that was not done, 
The Inferior Court decided properly upon the point ſubmitted 
to them, and their judgment was therefore improperly re- 
yen = 5 5 Pf | 
WASHINGTON for the appellee, If the contract laid, be 
proved to be made upon a different conſideration, from that ſtated 
in the declaration, or on that and ſome other, the variance is fatal, 
Bull. Ni. Pri. 147. In Gilb, Law of Evid. 183, it is laid down 
c that in all ſpecial actions on the caſe, the allegataand the probata 
muſt correſpond; for ſince in verbal contracts where the identity 
is not clearly aſcertained in the declaration, and where it cannot 
be otherwiſe known till the trial, if a latitude were allowed that 
contracts might be conſidered as the ſame, ' which did not /xb- 
flantially differ, no man by the allegation could prepare fox his 
defence.“ 5 | . 

T heſe rules of law are in ſtrict conformity with the real and 
ſubſtantial purpoſes of a declaration; which are, 1ſt, to apprize 
the defendant of the nature of the charge, and 2dly, to enable 
him by a reference to the record itſelf, to plead the os in 
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bar to a ſecond action, for the ſame cauſe: To diſcover whe- 


ther the variance in this caſe be material or not, let me ſuppoſe 
5 that there had been at one time ſuch a contract as is ſtated, and 


5 at another, ſuch a contract as is proved, and this is at leaſt a 

5 poſſible caſe. Suppoſe a judgment obtained upon the contract | 

0 as ſtated, and another action brought ſome years after upon the | 

1 contract as proved; could the former judgment be pleaded in 
N bar? ſurely not. Again; ſuppoſe the defendants had had a wit- | 

S” neſs material for them as to the firſt contract, and another as to 

; the ſecond: when the plaintiff found the defendants prepared to | 

2 meet him upon the contract as laid, he had anly to ſbiſt his groupd | 

be at the trial, and prove the ſecond contract, upon which he diſcover- | 

2 ed the defendants were unprepared. By ſtrictly requiring a cloſe 

th correſpondence between the allegation and the proof, the plaintiff 

* can never be injured, becauſe knowing his own caſe, it muſt be 


his own fault if he miſtate it. But infinite miſchief will enſue 
from breaking in upon the rule, ſince we are then at ſea, at the 
mercy of nice and capricious diſtinctions, without any certain 


1 guide to direct us. | 
18 The variance is faid not to be material, becauſe in either caſe, 


540 the appellant was entitled to (83, and for this he has brought 
7 his action. But if the plaintiff ſtate what he might with pro- 
priety have omitted, yet having ſtated it, he muſt prove it, for 


we otherwiſe. the caſes are not the ſame. The cafe of Briſtow a- 
| gainſt Wright and Pugh. Dougl. 665, is a complete anſwer to 


this argument, and the doctrine is 1 and ably ſtated by lord 
Mansfield. That was an action by a landlors againſt a ſheriff 

be : 0 ; * * ; 8 f 
under the ſtatute, for levying an execution on his tenant, with- 


521 out paying him a year's rent, which in the declaration was ſtat- 
en ed to be payable annually. On evidence it turned out, to be 
Ita M bayable quarterly, and the variance was conſidered as fatal. 
nity Now this variance was quite unimportant to the ſheriff, ſince 
nnot I the action was brought for the year's rent, and more could not have 


N been recovered, whether it were payable in one way, or in the 
2. Jother. It was agreed, that the mode of payment was unneceſ- 
arily ſet forth, but being ſtated, it ſhould have been proved. 

Should it be argued, that in the caſe at bar, the declaration 
is broader than the proof, and therefore the variance favourable 
to the appellees, I anſwer, ſo it was in the caſe reported in 1. 


518 LA. Ray. 735 where the promite laid, was to deliver good mer- 
og hantable wheat, and that proved, was to deliver good ſecond 
ode ort of wheat which was decided to be a fatal variance. 


Another variance equally material is, that the agreement laid, 


s to pay £25 for 3 perſons each, and {8 for a ſervant, and that 
roved, is to pay a groſs ſum of C B3. Oh» 
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I conſider the ſecond point as being more difficult and mot cal 
important. The deciſions of this court are relied upon, and it not 
is contended, that however the caſe might have been, if the mos bee: 
tion had been more regular, yet in the ſhape in which it was made; a n 
the judgment mult be affirmed. But if the court pefceive from ſtat 
this record, that the appellant ought not to recover upon the giv. 


principal point, it is ſtrange to ſay, that he ſhall have the bene. Th. 
fit of the judgment, becauſe the appellees happened to make a col. that 
lateral motion which was irregular. | ſhey 
Suppoſe for a moment, that this motion had not been made; MW «dh 
how would the cale have ſtood, if the appellees inſtead of proceed- | 
Ing 4s they did, had demurred to the evidence? If the variance Il the 
be miterial they muſt have prevailed. I then ſubmit it whe. ation 
ther in {iibltance this be not a demurrer to evidence; whatever Wf eithe 
it may be in form? An attention to the diſtinction between a Il judge: 
bill of exceptions and a demurrer to evidence will be impor- WW it ap; 
tant. The firſt is founded upon an objection to the adnmijjion not t. 
of improper teſtimony; The judgment of the court is, that W be a 
the evidence is; br is not, proper, and if it be improper I cdecla; 
a new trial is awarded. The latter admits the competency of NLerſe 
the evidence, as well as the verity of it, but objects, that it is Ma non 
inſufficient to maintain the iſſut; and in this caſe, the whole evi- Nit to 
dence muſt be ſtated, in order that the court may decide whether cke ap 
it be ſufficient or not. The judgment is Anal, either for the plain- M M 
tiff or defendant, and etlle verdict, which is a conditional one, Wthe pr, 
ſtands or falls with that judgment. Now apply this definition Hof the 
to the ꝓreſent caſe. All the evidence which was given is ſpread N of 
upon the record, and it is further ſtated, that certain other Num ot 
facts were not proved. But the fact not proved was the Wvhethe 
very thing eflentially . neceſſary to have been eſtabliſhed in Ibis ca 
- ſupport of the ifſue. This court then have it in their power to give 
a final judgment and to ſay, either that the iſſue was, or was not 
ſupported by the evidence. In the caſe of Keel and Herbert vj 
Roberts in this court, where the plea was non-allunipſit within Ide fou; 
five years, a bill of exceptions was filed, ſtating three depoſi- Wteria 
tions verbatim, from which it appeared that thoſe deponents did not 
prove an aſſumpſit within five years. It was contended at the bar FWaned b 
that this, though a bill of exceptions in form, might be conſider: Woarders 
ed as a demurrer to evidence, ſince it ſtated the whole evidence, 
Your honor in delivering the opinion of the court, obſerve 
that the queſtion was, whether this was to be conſidered as a de- 
murrer to evidence; which could never have been a queſtion if 
the form was material to give the name. The cauſe was {ent back 
for a new trial, and I prejume for this reaſon; that the whole 
_ | | * Cale 


a 
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„ WM caſe was not ſtated, for notwithſtanding, three witneſſes might 
it not have heard an aſſumpſit within 5 years, there might haun 

os been other witneſſes examined: who did. If then the motion for 
le, Nl * nonſuit had not been made, and this court have found enough 
n ſtated in the record to ſatisfy them, that judgment ought to be 
he given for the appellees, what alteration will that motion make: 
1c. Ihe motion was merely coilateral, and the appeal. is nut from 
-ol. that, but from the final judgment, which L have:endeavored:to 
ſhew was erroneous, and Whichis either to be affirmed, or correct. 

de; d here. And if the final judgment be wrong, will this dourt af 
ed. firm it, becauſe the counſel propounded an improper queſtion to 
nce II the court? This would be faerificing ſubſtantial zufficetsconfider= 
he. Wl ztions of mere form. But what is this court now todo? They,mutt 
ver ¶ either give judgment for the appellant, award new trial, or give 


n a MW jvdgment for the appellees. The firſt cannot de done, becauſe 
»or- it appears upon the face of the record that the appellant ought 
en not to recover. Will they do the ſecond? If they: do, it will 
that be a vain thing, ſince it is evident that the appellant upon this: 
oper ¶ Leclaration cannot ultimately ſucceed. But the court may re- 
of erſe the judgment of the Diſtrict Court betauſe it: awarded 


it is I: nonſuit; alſo the judgment of the County Court, and direct 
cvi- Nit to be entered for the appellees, upon the ground that 
ether Icke appellant ought not to have recovered upoin the evidence. 
lain- MARSHALL in reply. The eaſe from Ld. Ray, is not like 
one, Ithe preſent. The variance there was material, ſince the price 
ition Nef the wheat not being fixed, it would depend-upory the quali- 
preal N of it, and therefore it was eſſential in Mixing the quan- 
other Num of damages which the plaintiff was entitled to recover, 
; the Nrhether it were of the firſt, or of the ſetond quality. But im 
d in Ibis caſe, whether the agreement avas as it is ſtatechinthe decla- 
o give Nation, or as it turned out in proof, {till the appellant was en- 
as not Witled-to ( 84, and to no more, nor leſs. If this action had been 
ert vi or damages, on account of the appelleest reſuſal to'. board? 
within Ide four perſons with the appellant, the variance might have been 
lepoli- W iterial,--{nce thoſe damages ought in that caſe to have beewpro-" 
lid not Nortioned to the inconvenience and! lofs which thetapptllantiſuſ- 
he bar MWaned by providing himſelf with the meanscofraccamodating the 
1{ider:Woarders. : ..;-; £5.3972% 3-214 30; eee, pl Fl 
dence. Upon the ſecond point, I would aſk; whether it be poſſible 
ſerved liken a bill of exceptions, to a demurrer to evidence 3 
ucr- 


» 


s a de- different in form, in their conſequences, and in the.cond! 
ſtion ii the parties. In the former, the parties ſtill proceed tu a trial of 


nt back 
| whoie | 
Cale 


e iſſue; in the latter, the jury are diſcharged immediately, or 
d a conditional verdict only. In the former, the queſtion is 
| „„ brought 


*. 
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| brought before the court upon the motion of the objecting party 

only; in the latter, by the act of both parties, ſince the demuf- 

rer offered by the one, is joined by the other; In the former, ei. tha 
ther party has a right to the benefit of his exceptions before 2 the 
Superior Court; in the latter, the court, if the caſe be clear, the 
may refuſe to compel the other party to join the demurrer, and if h 
leave the whole queſtion to the jury. The judgment upon rever. W ano 
fal in the one caſe is for a new trial, in the other, it is final and con- ¶ rec 
eluſive. But the order of nonſuit is not concluſive; the plaintiff i; ther 
not obliged to ſubmit to it, and if he do, he may re- inſtitute his MW the 
ſuit, and recover upon better evidence. But the final judgment MW {05 
is a perpetual bar. As to awarding a new trial, the court is of a 
not bound to do it againſt the juſtice of the caſe; for if in this MW and 
eauſe, the appellant ſhould fail, it muſt be, not becauſe the MI and 
os of the caſe is againſt him, but becauſe of a mere flip in MW we 


is attorney in ſtating it. ones a meat 
The PRESIDENT delivered the opinon of the court. 1 5 
This court having decided, that the plaintiff cannot be com- Ed 
pelled to ſuffer a nonſuit, the counſel for the appellees acknow- mig 
ledged that the judgment of the Diſtrict Court muſt be reverſed, 5 
but he has inſiſted, that the bill of exceptions ſhould be conſi- agen 
dered as a demurrer to evidence, and that the variance between I ; futi 
the caſe ſtated and that proved, being material, the court ought IM their 
to reverſe the judgment of the County County, 
In the caſe of Keel and Herbert vs Roberts, this court decid- WM drink 
ed againft the doctrine of taking a bill of exceptions for a de- 
murrer to evidence; but the counſe] endeavored to aiſtinguiſh 
that caſe from this, on account of the whole evidence being 
ſtated in this, whereas there was in that only a partial recital 
of the evidence, and ſays that the reaſon which governed 
the court in that cafe was founded upon this diſtinction. Whe⸗ 
ther this was the only reaſon aſſigned by the court, I cannot a- 
certain, not having my notes with me; but the Judges recolle& 
that their diſcuſſion went farther, and that they conſidered the 
two modes of proceeding as being fo totally diſſimilar, that the ] 
one eduld not be conſidered as anſwering the purpoſes. of the 275 
other. On a demurrer to evidence, the court may refuſe to com- ¶ prove; 
pel the other party to juin, and may either direct the jury as to it, | 
the ſufficiency of the evidence, or in a clear caſe, may leave it ¶ hut no 
dio the jury to decide upon, as the court ſeem to have done in W. 
this caſe. We cannot therefore conſider this as a demurrer to the 72 
evidence. The counſel for the appellees then inſiſts, that the ¶ late co 
varitace between the declaration and the proof is ſo materia, The 
3 Po ro hs „„ 15 chat counſe] 
eing. 
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that this cn cannot 8 judgment forks appellant, or aſſirm 
the judgment of the County Court; ſince in alþfpecia actions, 
the plaintiff muſt prove his for preeiſely as he his ftatedit; that 
if he fail to do fo, he cannot reeqver, although heſhauld. prove. 
another contract entitling him to the ſame relief, beeauſe: ſuch 
recovery would be no bar to a new ſuit founded upom ſuch o 
ther contract. Fhe caſes cited for this purpoſe do not apply to 
the preſent. In thoſe, the two contracts are entitely different 
from each other ; ſuch as good Wheat, ſtated, and good wheat 
of a ſecond: quality proved leaſe reſerving: rent.ammalh ſtated; 
and reſerving it quarterly proved. Theſe were different cantradis, 
and the ſubſtance of the one, was not comprehendedin the other. 
We are not inclined to meddle with theſe deciſions; nor by any: 
means to extend them beyond their principles. But in this caſe, 
the proof extends to all the ſubſtantial parts ol/ the contract? as 
laid, and what it does not reach was wholly: immaterial;. and 
might as well have been omitted as inſerted. But: if it could be 
material, yet the evidence being ſtated in the bill ofexceptions, and 
a general verdict found for the appellant, he would be barred from. 
a future action, and the appellees would have it completely in 
their power to avail themſelves of this recovery, by is yin ' 
the record. The appellant was to find the ſtore keepers/meat and 
drink for 5 8 3; to do this, he muſt liave a houſe, and whether he 
then had one, or was to procure one, or wpecbertben oltetes 7 705 
or he them for the contract, Was wholly unimpottantꝰ 

The judgment of the Diſtrict Court en * © reverſed, and 
SA Fg: TROP ou NIE.” Ag 
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Ils was an i ſrom the Difcict Court of Nag 
berland, and the only queſtion was, whether an iſſue was 
properly joined. It was anf action on the caſe upon an aſſump- 
t. Plea, non- aſſumpſit, concluding 4 uſual to the wanne 
but · no familiter appears in the record. a. 
Wan px for the appellant e that the onion of 
the er was fatal, and could not be amended by an appel- 
ate court. He cited 1 Str. 641 in point. 

There being other caſes in the court of a ſimilar nature, the 
counſel who were intereſted in the general queſtion, argued the 


point. 


Wasn roy 


* 
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Wacnrngton on the fame fide 4, that the caſe 

fro Srra. cited by Mr. Warden; was expreſſly in point, and 
vas uninipeached by any ſubſequent adjudication. —Th6ſe which 
come th&-nedieftito'it, are Sayer vn Potock  Cowp, Rep. 407. 

and Harvey. ον Heak 3 Burr. 1793. — In the firſt, there was an 
at wtera:oarfich, 'the court :<6nfiriied: to mean a h militer, ſinee 
nothing elſe could be inferred from it. That at fartheR f it 
could che confidered ms an iſſue misjoined, and (being f in the 
ſame court hamendable by. the ſtatute of Jeofails, which howe- 
ver does o eure the want of an iſſus. In the other cafe, the 
plaintiff replied and the defænlant likewiſe” inftead of the 
plaintifſ;- In that caſe it Was no more than the miſjoining of 


L * — — Y 34 1 


the :iftue('! Bht no caſe can be produced where the total Want of 


an iſſub has been aidbd by vergiEtotblon h 
WAN Datz an the caſe of Sayer vs Pocock, the geen nt 
was madecin the ſarne court, #1nd'to prevent a writ of Error. 
' CampBerafor! the appellee. It would be miſchievous! as 
well as a diſgrac to juſtice, if ſuch"eaptious objections were 
permitted after aal Tue iſſue is completely formed by an 
affirmation ibiithe one ſide, and a negation on the her; and 
* en obthe fimiliter, is eithot done by the cler E, or by the 
nders the iſſue. It is al ways 1 underſt6od hat the one 
or een do i it, and it would be a palpable fraud to per- 
mit the party to avail himſelf of a miſtake, whictLit is under- 
ſtood and expected he will, prevent. The caſe of Cooper 
vs Spencerit SH, 641 is not An" Points Yor the replication did 
not tender an iſſus. FT 1 90k 1 
W ASHINGTON in reply. The Appleton in nel caſe of 
Cooper and Spencer ore de injuri ES ropria, &c. which was 
2 complete negation of tie ple e plea of o 2120 t demeſne, aud con- 


cludes, the country as the plea now under conſideration d does. 
The PRESIDENT delivered the opinion of the court, 


The mere omiſſion of- la fimiliter f in a plea” impafting 
the, general iſſue, „Af it be u fault a ally is the miſptifion' of the 
clerk, 1 amendable. Inſthiscaſe, the parties conlt- 
dered it as joined] 3 the jury were ſworn” to- try the Me j joiw- 
ed the parties go to trial uporithe' merits,” and e 1s 
that theicdefofidatt” tid aſfume. Hfter this, 5 5 "too / 
55 object. FEFFFCCCCCCC Bios Bits in . Aint 
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MIIs was an ation on thy cal brought hid the 1 
Pa againſt the appellee in the County Court. The declara- 
tion was upon an aſſumpſit, and, the general iſſue was pleaded. 
Afterwards, the plaintiff moved the court for leave to amend, 
by filing a new declaration in trover, which was permitted, 
and to this the defendant pleaded not guilty. The latter decla- 
ration being in many parts of it blank, when the iſſue was 
joined, was aſterwards filled up by the plaintiff in -material 
parts. The defendant | moved that the words thus inſerted 


| ſhould, he ſtricken out, which; was refuſed by the court. He 


then moved, that he might: have. leave to plead de nown, in 
which he. was alſo overruled, it appearing (as the Tecord ſtates) 
yas he intended, to plead the act: of limitations. Verdict and 

% Lg was given for the plaintiff, which was reveiſedin 4 

rict Court, from which the plaintiff. below appealed. 

e for the appellant. The firſt objeckion- inlike | 
judgment of; the County Court will, probably be, their tefuſing 
to permit the appellee to, plead de nous to the new declaration. 
In anſwer ten this I ſhall inſiſt that wherever the defendant 
pleads to a blank declaration, he waves all objection to it on that 
account, and tacitly e bat the plaintiff may fill "gr the 4 
blanks;as he. pleaſes.. Bots 

1 ſhall admit, that i 10 general. wheta iche party has lese 
to amend their pleading s, tlie oppoſite party ſhould alſa be per- 
mitted to plead, d- nauo. But it does not follow ast a: neceſſary 
conſequence, that this muſt happen in all caſes. There may be, 
and certainly are, exceptions from the general rule, as för in- 
ſtance, if the amendment be in form only, and not in ſubſtance; "02 
if the pleading. dle nouo be unneceſſary; it it ſhould be (as it of-" 
ten is) the practice of the court to permit amendments of this 
fort at any time, In ſhort, if a poſſible caſe can happen where 
an exception from the rule can be warranted, it will be pre- 
ſumed. in ſupport of the judgment, unleſs the facts ſtated in the 
record are ſufficient to over-rule thepreſumption, and to bring the 
caſe within the general rule. Now in this caſe, the appellee 
could not poſſibly be injured by the rejection of his motioi be- 
fuſe e en not eee he "__ Hare 8 8 ne in evi- 
— 
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dence, which could afford him a defence. Tt lein down gene- 
cally, that the only pleas in trover are not guilty and a releaſe; 
but it is alſo ſaid by lord Holt, that a releaſe may be given in 
evidence upon the general iſſue. Of courſe, the appellee's on- 
ly view was to produce delay by the amendment aſked for, ſince 
he might have defended himſelf upon the plea of not guilty, as 
completely after, as before the blanks were filled up; and ſure- 
ly, if the motion made by him, was merely for the purpoſe of 
Celzv, the court were not bound to grant it. 

MARSHALL for the appellee. I ſhall not difter this caſe from 
| what it would have been, if the motion had been originally 

made by the appellant to amend his declaration, but I hold it to 
be a rule without an exception, that where one party is permit- 
ted to amend, \t is the unqueſtionable right of the other par- 
ty to . plead ds: be. The ambndnients made in dhe de- 
claration in this caſe were material, ſince they ſtated the 
appellant's title, and deſcribed the thing in diſpute. The 
appellant ſtakes his right to recover upon the declaration, 
the defendant his defence upon the plea. It is uncqual and 
unjuſt to permit one of them to ſhift bis ground, and to 
hold the other bound by his firſt plea. The appellee might 
think the plea firſt put in a fufficient anſwer to a blank 
declaration, knowing that the plaintiff could not recover upon 


itz otherwiſe he might have pleaded a releaſe, which I do not 
agree could be given in evidence on the general iſſue. I do not 


poſitively ſay that the appellee was injured by the eouft's refuſing 
him the liberty of pleadiag de novo. It is ſufficient for me; if it were 
barely poſſible that he might have been, Now it op ears, that 
the appelles withed to plead the act of limitations, tom which 
I conjecture that his attorney thought it neceſſary, ” J admit it 
might have been given in evidence, but if the attorney was im- 
preſſed with a different opinion, it is probable that this ground 
of defence was entirely loſt to the appellee, by the court's re- 
ſuſing the amendment aſked for on his part. It is ſald, that the 
amendment'was unimportant; if i if were, ew no. 0 good reaſon 
can be given for its being refuſed. 


-WI1eKHAM in reply. Mr. Marſhall's argue might ve 


been proper; before the Tnferior Court, where the materiality 


of the amendment might have been diſcuſſed and conſidered. 


But ſince there are exceptions to the general rule, and this re- 
cord does not ſtate ſuch facts as can enable the court to decide 
upon the materiality or immateriality of the propoſed change in 
the plea, 0 court N the Inferior Court to have * 
right, 


4 www HO * . 


right, until ſatisfied of the contrary, muſt conclude that the 
change was unimportant and intended merely for delay. 


T he PRE SIDENT delivered the opinion of the court. 
Whatever terms the court might have impoſed on the appel- 


lee, had he moved to amend, or to plead de nove, the cale is 


quite altered when the motion came from the other fide. Equal 
juſtice required in that caſe, that the appellee ſhould be allowed 
to change his plea, or even to demur if he thought proper, 
without being ſubjected to terms. The appellant having amend- 


ed his declaration- without leave, it can only be ſuſtained upon 


the ground, that if he had moved the court, they would have 
permitted the amendtnent to be maile. It is theretore to he con- 
ſidered in the ſame point of view as if the amendment had been 
made at his motion, and this bring it within the principle above 


Rated. | 


HEWLETT ageinf CHAMBERLAYNE, 


uls was an action of debt brought by the appellee in the 
| Diſtrict Court of Williamſburg, upon a forthcoming 


bond, the condition of which upon oyer appeared to be in com- 


mon form, except that it did not recite the amount of the debt 


due by the execution—the pleas were, iſt, Conditions perfor- 


med. 2dly, That the plaintiff had in purſuance of the act of 
Aſſembly moved the court at a former term for judgment upon 
the bond which was over-ruled, the court being of opinion that 
the bond was inſufficient. 3dly, That the bond was taken by 
the ſheriff under colour of his office and contrary to the ſtatute 
&. To the 11t plea, the appellee replied generally. To the 
2d, that the motion was made under the act of Aﬀembly of 


. 2769 entitled “ an act to amend an act entitled an act declaring 
the law concerning executions and for relief of inſolvent debtors” 


which ſaid act being conſtrued ſtrictly in motions, an award 
of execution upon the ſaid forthcoming bond was refuſed for ſome 
maccuracy in the condition of it. To the 34 plea, the appellec 
replied, that the bond was taken in purſuance of the act of 1769 
upon an execution &c, | „„ 
The parties agreed the following caſe; that the bond in 
the declaration mentioned was taken by the ſheriff upon an 


* 


execution jſſued at the fuit of the appellee, conditioned for 
the forthcoming of property ſeized by the faid ſheriff un- 
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der that execution. That that. property was not e 
ed according to the condition of the bond, nor the money paid, 
Thar a motion was made for an award df execution upon the 
ſaid bond, which was over-ryled and the motion diſmiſſed with 
coſts, on account of the inſufficiency of the bond, That after- 
wards another motion was made by the appellee to quaſh the 
execution which was alſo rejected. ds was entered be- 
low for the appellee. 

WickHam for the appellant. This bond was taken ads 
the act of 1769, but not purſuing that act in reciting the execu- 
tion, and the amount of it, it is utterly void. The law re- 
quires forthcoming bonds to be returned to the clerk's office and 


to have the force of judgments; but if the bond be not made in 


conformity with the law, it can have no greater force than a 
defective judgment or recognizance, upon which. no recovery 


could be had. An irregular judgment may be ſet aſide upon mo- 


tion, and if this be conſidered as ſuch, the appellee could not 
elect to take it as a thing in pais and bring an action upon it. 


But if he had ſuch an election, he has made it, and a regular 


judgment has paſſed againſt him upon his motion. 


MARSHALL for the appellee. This queſtion has been- fully 
ſettled by this court, in the caſe of Meriweather and ra Bac 
that it was taken 


In that caſe the objection to the bond was: 
payable to the ſheriff, inſtead of the creditor, as the law requir- 


ed; but the principal decided in chat caſe is ſtrictly pen 207 


to the preſent. _ 

In that caſe, as in this, a motion for judgment upon the 
bond had alſo been made and' overruled. 
ſame objections were there ſtated and argued, which are now 
_ urged; and upon full conſideration, the court determined, that an 
action of debt upon the bond might be ſuſtained. 


The PRESIDENT.—The caſe of Meriweather and John. 


ſon is e point 
The: Judgment muſt therefore be el 
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ED WA RD M GUIRE, 
avaſt 


'WARDER Executor of PARKER. 


IHE Preſident ſtated the caſe, and delivered the opinion 
In June 1764, the 
I appellant 


of the court to the following effect. 


In ſhort, the very 


: 
1 


8 


he 
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appellant mortgaged a tract of land lying in Virginia, to the 


teſtator of the appellee then a reſident of Philadelphia for the 
purpoſe of ſecuring the payment of L 88: 12.; 6 5, Penſylvania 
currency, with lawful intereſt thereon ftom the 5th day of 
March, preceeding. In 1773 the appellee inftitated a ſuit in 
55 in the County art of Frederick, to forecloſe the 
equity of redemption in the mortgaged premiſes, and for a fale 
thereof, towards ſatisſying the principal debt and intereſt. The 
appellant in his anſwer admitted the execution of the deed of 
mortgage, and that £88; 12:62 Penſylvania currency with 
intereſt thereon at the rate of ve per centum per annum from the 
6th day of March 1764, was due and unpaid; but that Peter 
Hogg the attorney of the appellee had agreed that the ſale of the 
mortgaged premiſes ſhould be reſpited until the firſt Tueſday in 
Auguſt 1775. The appellant conſented that a decree conformably 
with this agreement ſhould be pronounced, The cauſe was heard 
in September 1773, by conſent of the parties, by their counſel up- 
on the bill and anſwer, and a decree was made, that the appellant; 
ſhould on or 2 5 the 10th day of September 1775, pay to the 
appellee £70: 18: 5 Virginia currency, with intereſt thereon 


after the rate of ſix per centum per annum, from the 6th day of 
March 1764, and in cale of failure, that the ſheriff ſhould fell ' 


the mortgaged premiſes, for the purpoſe of ſatisfying the prin- 
cipal, intereſt, and coſts, mentioned in the decree, . = 
It is probable that this decree was entered by the conſent of par- 
ties, as it varies from the anſwer in two circumſtances, iſt, in 


changing the rate of intereſt from five to fix per cent. and 2dly 


in altering the time agreed upon for the ſale of the property. If 


the change in the rate of intereſt were made from a conſciouſ- 
neſs in the parties, that the debt originated in a contract made 
in Penſyluania, it was lawtul and juſt that the decree ſhould be for 
ſix per cent. If on the contrary, the intereſt was increaſed with a 
view to procure the two years indulgence, it would have been 
uſurious and void. This court preſume the former for many 
reaſons; 1ſt, The reſidence of the creditor uſually fixes the place 
of the contract. Money-lenders or vendors of goods, do not gene- 
rally travel to ſeek for borrowers, or purchaſers, but the reverſe. 
2dly, The payment is ſtipulated to be made in Penſylvania mo- 
ney. But 3dly and principally,” this court will never preſume 
'contratt to be ufyrious unleſs it be proved; eſpecially in this 
1 ion, would be at variance with the decree 


5 
dale where ſuch a preſumption. v 


of if court, which it is not to be ſuppoſed would ſanction ſuch a 


contract. We therefore conſider the decree for ſix per cent. 
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to have been entered by conſent, upon the ground of the credi. 


tor being entitled to it, by his original contract. | 

F The next point in the cauſe "which deſerves attention, is & 
cceipt given in May 1 ogg (the attorney of the appel- 
lee tho' be does nk fle 1 17 to the 5 1 
117: 12, Virginia money, being the amount of prin. 
eipal and intereſt due upon the mortgage. In September 
1778, the appellant ſent the money by Mr. Jones to Phi- 
ladelphia, requeſting him to pay it to the appellee, but it 
Was not paid, in e ee of the abſence of the appellee, and 
the money was returned to the appellant. In October 1778 the 
appellant gave to Hogg a receipt in the following words, viz, 
te Received of Capt. Hogg L 117 : 12, to be paid into the con- 
te tinental loan office ſor the executors of Richard Parker of Phi- 


te ladelphia, by me Edward M'Guire.” The appellant acknow- 


ledged to the executor of Hogg, that he had given ſuch a receipt, 
and that he had paid into the treaſury of Virginia in January 
i780, the ſum of 380 dollars for the executors of Richard Par- 
ker, fot which payment, a receipt was given by the treaſurer, as 
for ſo much received from the appellee, without noticing by whom 
it was paid. In March 1789 a /c:. fa. iſſued at the ſuit of the appel. 
lee to revive the decree, to which the plea of payment was filed 
aud iſſue taken upon it. The trial of the iſſue being referred to 
a jury to be empaiinel led on the law ſide of the ſame court, Hogg's 
receipt of May 1777, was admitted as evidence, and the jury 
found for the appellant. An exception was taken to the admit. 
ſion of the receipt, becauſe Hogg had no authority, nor warrant 
of attorney from the appellee to inſtitutè, ot to proſecute that, 
or any other ſuit for him, and becauſe no proceſs had iſſued to 
enforce the decree prior to the receipt given by Hogg. ' The 
County Court diſmiſſed the ſcs. fa. with coſts. RS 

| Upon an appeal, the High Court of Chancery reverſed the de- 
cree, and directed a new trial of the iſſue, on which, the receipt 
was not to be admitted in evidence, unleſs the appellant cou 
give other proof that Hogg was the attorney of the appellee, 
than whiat appeared in the record, | | | 

From this decree M'Guire has 2ppealed to this court. 

| In both Courts, the cauſe appears to have been diſcuſſed upon 
the queſtion, whether Hogg, as attorney for the appellee, could 
8 receive the money, and diſcharge the appellant, 
But we deem. it unneceſſary to decide | oY 


dus and without actual payment, or if genuine; that * e 


ceipt, 


; fictitio 


caſe, \ 


te] as 
Hogs | 
reverſe 
afirme 
YET cot 


are ſatisfied from the record, that the receipt was either fictit ; 
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fects were done away by the return of the money ta the appellant 
in October 1778, (above ten years before the ſci. fa. was ſued 
out,) and therefore that the payment could not be conſidered as 
obligatory upon the appellees at that time, although it ſhould be 
admitted, that Hogg had authority to receive it. That the re- 
ceipt was merely colourable, is highly probable from the gene- 
ral complexion of the evidence. We do not find Hogg in any 
inſtance endeavoring to convey the money to the appellees, but 
on the contrary, it appears always to have remained in the poſy 
ſeſſion of the appellant; who delivered it to Mr. Jones in 1778 
to carry to Philadelphia, and who paid it into the treaſury for 
the uſe of the appellee. This indeed was after the date of the 
appellant's receipt to Hogg in October 1178. But that receipt, 
ſo far from removing the Miese, ſtrongly confirms it. If Hogg 
had really received the money as attorney for the executor, and 
in confequenee of his. refuſal to accept it, he had intended to 
pay it into the treaſury, under the act relating to debts due to 
Britiſh ſubjects; it was Hogg's buſinel# to have paid it in, and 
not to have returned it. to the debtor for that purpoſe, The 
money was not paid into the treaſury for fifteen months after the 
date of the receipt, and from the evidence in the cauſe it is clear 
that it was not entruſted to the appellant by Hogg, as an im- 
mediate bearer of it, but for ſome other purpoſe which it is not 
difficult to develope. on | 
It is obſervable that M*Guire's receipt is dated the gth of Oc- 
tober 1778, immediately after Mr. Jones's return from Philadel- 
phia, when Hogg probably ſuſpecting, that the appellee wiſhed to 
avoid receiving the money Degan to reflect upon the conſequen- 
ces which might reſult to himſelf from his farmer fictitious re- 
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ceipt, and therefore ſecured himſelf by a counter receipt equal] Y 


fictitious, no money paſſing at either time. In this view of the 


caſe, we are of opinion, that the receipt ought not to be admit- 


tel as evigence of a payment, altho' it ſhould be proved, that 
Hogg had a legal authority to receive the money, and fo far We 
reverſe the Chancellor's decree. In all other reſpects it is to be 
athrmed, and as the appellees have preyailed, they are to xeco+ 
ef colts, , 
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being ſo indebted they aſſumed to pay &c. The damages are laid 
at J 500. The. writ being ſerved upon Woolfolk, he pleaded 
ſeparately the general iſſic and an abatement of the ſuit was 
entered as to Barnett, who was returned © no inhabitant.” 
An order was made for taking the depoſition of Benjamin Stod- 
dirt on the part of the appellees, and at a fubſequent term, ard 
after a jury had been ſworn upon the adove iſſue, and withdrawn, 
Barnett, as the record ſtates, * came,into coùrt, and entercd 
himſelf a defendant at the ſuit of Watſon and Urquhart, andthe 
faid defendants acknowledged legal notice, as to the taking of 


the above depoſition, and on the motion of the defendants, the 


ſuit was continued at their coſts.” At another day, (it is ſtat- 
ed) © the parties aforeſaid came, as allo a, jury, who ſay upon 
their oaths, that the defendants bave not paid the debt in the de- 
claration mentioned, as in pleading they have alledged, and aſ- 
ſels the plaintiff's damages, by occaſion of the non- performance 
of that aſſumption, to (294: 12, current money.“ Upon this 
verdict, judgment was entered for the apellees. 1 75 and 
Wool folk filed a bill of exceptions to the opinion of the court, 
Which admitted the depoſition of Benjamin Stoddart to he read in 
evidence at the trial; the objection was made upon the ſcore of in- 
competency. The ſubſtance of the depoſition. (which is ſpread 
at large upon the record) is, that Barnett, Woolfolk & Co. 
ik:ipped to Foreſt and Stoddart 16 hogſheads of tobacco, and 
drew on them for { 240 fterling, in favor of the appellees, 
who remitted the bill, and requeſted that it might be 
honoured, though the tobacco ſhould not produce that ſum, 


agreeing to be anſwerable themſelves to the drawees for 
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the deficiency, if ay. In conſequence of this requeſt, Fo- 
reſt and Stoddart paid the bill, although the fobacco netted 
only 68:14: 8 ſterling; that Foreſt and Stoddart have ſince 
demanded and received from the plaintiffs the balance due from 


Barnett, Woolfolk & Co. The depoſitian was not . ned by 
Stoddart and was excepted to, for this reaſon alſo. The ma- 


giltrates who took the depoſition certified, © that in purſuance” of 
z contrmiſſion. they had examined the 24 Benjamin” Stoddart; 
a witneſs, as well on the part of Watſon and Urquhart, as on 
behalf of Toſeph Moolſalt, in a ſuit depending in. Orang 6 
Court, the net being firſt duly worn.“ The defendants 
Barnett and Wooltolk moved for a new trial, which' being re- 
tuled, they excepted for that reaſon Ukewils, ſtating as the 
ground of it, that a material witneſs was abſent; that the dama« 
ges were exceſſive, being a ſe pounds more than the debt in 
the declaration mentioned, and that the court would not per- 
mit them to urge any other reaſons for a new trial, except the 
two above ſtated. 
Upon an appeal to the Diſtrict Court of Frederickſburg, the 
judgment of the County Court was affirmed; and a writ of ſu- 
perſedeas to this latter judgment was, awarded by one of Tho 
judges of this court. 

'W-#RDetN for the appellants. I rely upon the following e er- 
ors in the judgment of the County Court. 1ft, The plaintiff 
in his declaration claims 2 Nerling money debt, Lf the value of 
ſo much in current money, whereas the cemand ſhould have been 
made in ferlin ng money only. In ſupport. of this objection, the 
caſe of Scott's executors vs Call, (ante I i5) 1 iS fully ; in point. 

2d, The declaration ſtates a demand againſt Barnett, Mol- 


oll & Co. and the judgment is againſt Barnett and M oolſoll 


only, which is a fatal variance. The contract as ſtated is a 
joint one, and the judgment ſhould have alſo been joint, that the 
whole might aſſiſt in beating the burthen. 

3d. There is no iſſue as to Barnett, and yet a verdict and 
judgment is rendered againſt him. The plea of Woolfolk is 
ſeveral, that he did not aſſume, and Barnett, who was not 
bound to ſtake his deſence upon this iſſue, might have choſen to 
put in a ſpecial plea : but inſtead of his having an opportunity 
to do ſo, a · verdict was rendered upon the plea of Woolfolk a. 
lone, againſt Barnett as well as Woolfolk, tho' the former 
was in truth no party to the ſuit, and probably was not, na 
could not, be defended upon any ſpecial ground, which he might 
have choſen, diſtin from that taken by Woolfolk. 
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4th, The depoſition of Stoddart does not go to prove that the 
appellants aſſumed, or that the money was paid by Watſon and 
Urquhart, -at their requeſt. 

5th, Sto ldart appears clearly to have been an ded Wit- 
nels. Barnett and Woolfolk conſidered their tobacco as havin 
been either diſpoſed of at an under value, or as having been fold 
at a higher price than that ſtated by Foreſt and Stoddart, and 
they would have been entitled, in caſe Foreſt and Stoddart had 
ſued them on their bill, (and which was alone prevented dy the 
officious interference of Watſon and Urqu hart) to oppoſe the de- 
mand by proofs of improper conduct in the ſale of their tobacco. 
Stoddart therefore was a very improper witneſs, to prove the 
price at which the tobacco ſold. 

6th, The depoſition not being ſigned by Stoddart, it aul 
not to have been read, ſince if periury had been committed, 2 


proſecution could not have been i:ntituted againſt the witnels in 


conſequence of this omiſſion. 1 Morg. E,. 124. 

Duval on the ſame fide. For any thing which appears in 
the record, the. bill drawn by Barnett, Woolfolk & Ca. may 
yet be in circulation, and may at ſome future time riſe up a- 
Fat the drawers, for it does not appear, that Watſon and 

rquhart took it up. Upon the third 8 made by Mr. 
Warden, he cited 3 Meng. 10. 

WASHINGTON for the appellees. The firſt objection i is, that 
the current money value of the ſterling debt ought not to have 
been Rated, in the declaration ; and in 1 ſupport of this, the caſe 
of Scott's executors Us Call,” is relied upon. That was an acti- 


on of debt for. a r ſpecific ſum, where t the jury failed to aſcertain the 


value of the money, tho! that ſub) ect was rendered by the plead- 

ings an effential part of the walter in iſſue. This is an action 
on tre caſe, ſounding entirely in damages, and the jury have 
aſlefled thoſe damages in current money's leaving nothing for 
the court to do. 

In anſwer to the ſecond objection let it be premiſed, that 
cotitracts by partners are joint and ſeveral. f the action be 
not brought againſt all, thoſe who are ſued may plead i in abate- 
ment, diſcovering the names of the other partners, 0 AS to pre- 
vent the plaintiff from making more than one miſtake.” But if 
| they do not plead in abatement, they cannot afterwards 'objet 
that all are not joined. If there be any thing in the objection 
now inſiſted upon, a recovery can never be had upon a partnet- 


ſhip contract, where ſome of the firm, are not named, but in- 


cluded under the general ſtile of the company, if the _ 
Wi 
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will only keep their own ſecret. For if, as in this caſe, the ſhit 
is broughtagainſt Barnett, Woolfolk & Co. it is objected, that a 
judgment cannot be obtained againſt Barnet and Woolfolk only; 
and it is clear that it cannot be rendered againſt the whole if the un- 
named partners be unknown, ſince they cannot be made parties 
to the ſuit. You cannot ſue the known partners only, for then 
the contract muſt be ſtated to be made by them, and if this be 
done, then it would be variant from the real one, which would 
be clearly fatal. So that, if the preſent objection, be a good 
one, the plaintiff, in a caſe like this, would be without any re 
medy at all at law, whereas on the other hand, the defendants 
may diſcover who ace the concealed partners by a plea in abate- 
ment, and ought to do fo, if they mean to makeit a joint burthen. 
There is more difficulty in the next objection, than in any which 
has been mentioned. To underſtand it, we muſt conſider the 
real nature and end of pleading. A plea conſiſts of two parts; the 
firſt. is the making of defence, and the other is the e e of that 
defence, under all the various modifichtions of which the caſe 
admits. Mating defence, is the denial of the plaintiff's demand 
as he has ſtated it. 3 Blac. Com. 296. If the defendant mean 
not to rely upon a bare denial, but would go farther and oppoſe 
the plaintiff's claim by ſomething not 3 rowing out of 
the defence, but quite collateral thereto, he muſt ſtate ſuch other 
ground in the form of a plea. Thus in aſſumpſit, the defendant 
by making defence, and conſequently denying the plaintiff's de- 
mand ſet forth in the declaration, ſub/antially ſays, that he did 
hot aſſume; becauſe the affirmation being that he did aſſume, the 
negation muſt be that he did not aſſume, which forms a compleat 
fue : but if the defendant would go farther, and lay, for inſtance, 
that he did not aſſume within five years, he muſt p/zad that ſpecial 
matter, (becauſe this is not neceſſarily implied by a mere negation,) 
ſo as to give the plaintiff notice of the real ground of defence, 
which is the primary and only end of pleading, In this cafe 
then, Barnett, by entering himſelf a defendant which 1s tanta- 
mount to defending the force and injury, denies the aſſumpſit 
charged, as much, as if he had ſaid ſo, in a more regular plea. 
But what puts this queſtion beyond doubt is, that his co-defend- 
ant had regularly pleaded non- aſſumpſit, to a joint demand, and 
therefore Barnett, by entering himſelf defendant, going to trial 
on the plea, and a/trally deferiding the ſuit in all its ſtages, as 
the record ſhèe ws he did, made Wooltolk's plea his own, and af- 
ter a verdict againſt him, ought not to be permitted to ſet it 
ade, becauſe he had neglected to put in a formal plea. The 
: DEE | 25 | want 
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want of a fimiliter appears from the caſe of Cooper vs Spentet to 
1 Str. 641 cited in 3 org. eſſays, p. 10, to have been conſider. pe 
; = 


ed as fatal, and not aided by the ſtatute of Jeofails, yet after de- 
fence made, the objection is removed. 21 Vin. p. 480. 


Ath, This objection, as well as that made by Mr. Duval, 1 4 
may be anſwered together, by obſerving that the whole evidence wy 
is not ſtated, This is not a demurrer to evidence, where all the 12 
teſtimony is ſpread upon the record, but it is merely an excepti- Tha, 
on to the admiſſibility of a particular depoſition. So that this the 
court cannot ſay that evidence was not produced of the aſſump- the 
ſit, or of the requeſt, or that the bill was taken up by Watſon Bu 
and, Urquhart. . Beſides, as to the firſt, the /aw creates the al. the 
ſumpſit, and as to the latter, the bill not having been proteſted ple 
never can charge the appellants. 3 | ons 
th, Stoddart can neither gain, nor loſe by the event of this No. 
cauſe, and this is the touchſtone by which to try the intereſt of a 121 
witneſs. The claim of Foreſt and Stoddart, againſt Watſon 8 

Wa! 


and Urquhart, was independent of Barnett, Woolfolk & Co, 
It aroſe from their ſpecial undertaking, they did that without ſuit, ly, 
which they might have been compelled todo, They could not 


defend themſelves, by alledging an injury done by Foreſt and is C 
Stoddart, to Barnett, Woolfolk & Co. nor are they precluded by plea 
this judgment, nor by the payment made by the appellees from the 
conteſting that point with Foreſt and Soddart, who could not plai, 
in ſuch a ſuit avail themſelves of any benefit from the evidence whi 
given in this cauſe. If Foreſt and Stoddart has injured the the 
appellants, it is nothing to the appellees, who only claim the the 
money advanced for them, and to prove the amount of that ad- that 
vance, the receiver is a proper and often the only witneſs. of tr 
6th, This objection is ſupported neither by authorities, nor i ore 
by principle. 2 Str. 920, which is referred to, does the! 
not warrant the doQrine contended for, and the reaſon _ 
the x 


aſſigned for it, is totally unfounded. The ſigning of the depo- 
fition cannot be neceſſary, even for the purpoſe of furniſhing e- Prop. 
vidence of the oath, ſince upon a proſecution for, perjury it 


would be requiſite to prove, that the evidence tated in the de- founc 

poſition and ſigned by the witneſs was ſworn to by I ratio 

certificate of the magiſtrate would not be ſufficient. The ſig- ed, 

nature, if proved, (for this too muſt be done,) mi cht be evi- mer 
dence of his having depoſed what is there written; but, that mover 

| there 


he depoſed it upon oath, would ſtill remain to be proved. 80 

that after all, other evidence muſt be reforted to, in order to 3d. 

ſuſtain the proſecution, If the falſe oath were not committed daceg 
5 to 


_ CanrPBELL in reply. The objection 
are iſt, That no plea is pt in by Barnett, and yet judgment 


gt =» + 


the jurors is, that they ſhall well and truly try the iſue joined. 
But if there be no plea, there can be no iſſue, and conſequently 
the jury cannot anſwer to their charge. It is eſſential! that the. 
pleadings ſhould be ſo far formal at leaſt, as to ſubmit ſome point 
or other to the conſideration of the jury, for otherwiſe, the court 
cannot even preſume, that the matters in difference between the 
parties have been ſettled by the verdict. We know, that where- 

ever an immaterial point is put in iſſue, a repleader will be a= 
warded, and for the very reaſon which T have mentioned, name- - 
ly, that the rights of the parties were not involved in the iſſue, 
and therefore could not have been decided by the jury. There 
is certainly a great diſtinction between making defence, and. 
pleading. The former is no more than an introduction to' 
the latter, and although it imports a general denial of the 
plaintiff's right to recover, it does not diſcloſe the ground upcn, 
which that right is oppoſed, ſo as that it may appear whether 
the queſtion decided by the jury, was upon à point material to 
the merits of the cauſe or not. Co. Lit. 127, b. Thetruth is, 
that no defence in this caſe, according to the technical meaning 
of the word, was made, the appellant Barnett having done no 
more than enter his appearance to the ſuit, ſo as to diſpenſe with 
the neceſſity of proceſs being ſerved upon him. But if any par- 
ticular plea can be preſumed to have been intended by Barnett, 
the probable one would be the general iſſue; and if ſo, it may 
properly be objected 2dly, that the verdict is totally immaterial, 
ſince ĩt is neither for nor. againſt the appellants. The jury hav 
found “ that the defendants have not paid the debt in the declas* 
ration mentioned ;” now they may not have paid the debt claim- 
ed, and yet they may never have W to pay it. The for- 

mer may he the conſequence of the latter, and the jury have not 
found that he did aſſume. So that the "I giſt of the iſſue (if 
there be any) is ſtill left undetermined. ' 3 Salt. 374. 
3d, Stoddart was certainly an intereſted witnels. If the to- 
bacco ſold for a price _— the ſum drawn for by the ppetens, 
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ut in this caſe, t 


that errors of ah fort are the mere miſpriſions of the clerk. 


4 


correſponds with the iſſue; for the damages aſſeſſed, are for 


adi 1. aſſumplit and a non- performance of it. 
* 


4 


ent of the County Court is, that the demand is for ferling money 


jd . 


the plaintiff's non. performance of his aſſumptian: which is clearly 
n 


Inde caſe is a ſtrong one in ſupport of this judgment. 
[ he, errox in that was, that the jury left the value of the fterling 
money to be aſcertained, by; the court, inſtead of ſettling it them- 
ſelves; the very, reverſe of which has been done in the preſent 
e ; „ CE OE Tony. 


Am. 1107 JJ! d SEO 
The next objection is, that, the declaration is againſt Barnett, 


TVaolfatk & Co. and the judgment is againſt Barnett & I vol- 


1 * x 


| fel any. The, anſwer, 10 this is obvious, Barnett & Wool 


it completely in their power to make. it a joint charge upon the 


U 


ners by a plea in abat 


.in-abatement, But inſtead of pleading this matter, 
they take the whole, defence upon the 


yes, and it is certain- 


Iy too late after verdict, .to complain that the judgment is not 


againſt all the members of the Company. 5 


PRESIDENT. The firſt objection ſtated to the judg- 


of the value of ſo much in Virginia currency; in ſupport of which, 
the caſe of Scott's executors vs Call is relied upon. The prin- 


fork are fued 3s the afenſitle partners of the company, and have 
eee the names of the unknown part- 
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But it is objected, that no plea was put in by Barnett, and 
conſequently,” that a verdi& againſt him was improper. The 
declaration is againſt both; Woolfolk alone, pleaded, and 
an iſſue was made up. Barnett voluntarily appeared and def fir- 
ed to be made a defendant with Woolfolk. It is true, that he 
might have pleaded ſeperately if he had been inclined to do' ſo; 
but not deſiring it, his being made a defendant with the other, 


who was at iſſue, implies a conſent to be united with him in 


his plea. This conſent is ſufficiently eſtabliſhed by his ſubſe- 
quent conduct. He acknowledged notice of the Noh: of Stod- 
darts depoſition z proceeded to the trial and defended the ſunt. 


- The 4th objection is, that no aſſumpſit was proven. Tothis 


there are two anſwers, —x{t, T hat the depoſition does not appear 
to have been the only evidence given at the trial. 2dly, The 
plaintiff having proved a debt to be due, the lay implies” an 
aſſumpſit to pay it. 


The 5th objection 1 to Stoddart's depoſition on the berg of 
intereſt, The only evidence as to this point is the depoſition 


itſelf, From that it appears, that Foreſt and Stoddart paid the 
exceſs of the bill beyond the proceeds of the tobacco, at the re- 
queſt of Watſon and Urquhart, and upon their ſpecial promiſe 
to be ani werable for ſuch payment. When that was aſcertain- 
ed, they applied to Watſon and Urquhart, who performed their 


| promiſe, without any agreement to refund, or to connect it in 


any manner with the fate of the preſent diſpute. So that Stod- 


dart could be in no wiſe intereſted in the event of this cauſe. 
But it has been contended that the ſales of the tobacco were 


fraudulent, and that there was a combination between Foreft 
and Stoddart, and Watfon and U rquhart, to ſhift the demand 
for the 8 into the hands of the latter, to deprive Barnett, 


Woolfolk & Co. of their defence on the ground of the fraudu- | 
| lent fales. Of this combination there is no proof. On the con- 


trary, there is the ſtrongeſt ground to preſume otherwile. 

Watſon and Urquhart appear to have been the friends of Bar- 
nett, Woolfolk & Co. and, as ſuch, they endorfed their bill 
and gave it credit, They went further, and requeſted honor to 
the bill, tho* the funds upon which it was drawri ſhould prove 
deficient : by which friendly interference they preſerved the cre- 
dit of the drawers, and ſaved them from the payment of dama- 
ges which would have been the conſequence of the bill's being 


proteſted. This conduct does not warrant a ſuſpicion of com- 


bination to the prejudice of Barnett, Woolfolk & Co. But 
It was ſaid that Watſon and Urquhart onght not to have paid 
| me. 
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the money without the conſent of Barnett, Woolfolk & Co. 


If they had been litigious, or inclined to evade a performance of 


their promiſe, they might have delayed payment under a pretext 
of this ſort. But knowing that they had induced Foreſt and 
| Stoddart to advance the money, they very properly and with- 
out delay repaid it with intereſt, having nothing to do with 
any diſpute between them and the appellants ; but leaving it to 
be litigated between them, when and how they pleaſed. This 
may ſtill be done if the appellants are inclined, and nothing 
ſworn by Stoddart in this ſuit, can avail him in that. | 
Another objection to this depoſition is, that the witneſs has 
not ſubſcribed it. Whether Stoddart could be proſecuted for 
perjury (in caſe he has taken a falſe oath,) in conſequence of 
this omiſſion, is a queſtion which we leave to be determined by 
thoſe before whom the proſecution ſhall be inſtituted. The 
depoſition is certified, by two magiſtrates, to have been taken 
before them pen oath, which gives it ſufficient authenticity. 
Ihe objection to the verdict applies meerly to the form of it. 


The damages aſſeſſed by the jury are for the non-performance of 


the aſſumption, in the declaration mentioned, and the itregula- 
Tity, in the extenſion of the verdict, is apparently a clerical 
miſpriſion and therefore amendable. „ 
| Judgment of the Diſtrict Court affirmed. 


x 


| 


BRAXTON age MORRIS. 


"THIS was an appeal from a decree of the High Court of 
1 Chancery. At the laſt term, a rule was obtained by the 
counſel for the appellee, that the appellant ſhould ſhew cauſe, 
why this appeal ſhould not be diſmiſſed, unleſs bond and ſecuri- 
ty in a penalty ſufficient to cover the decree were given. The 
Chancellor allowed the appeal upon the appellants giving bond 
in a ſum merely nominal. The queſtion depended upon the con- 
ſtruction of the acts of Aſſembly relating to this ſubject. 


The PRESIDENT. The law conſtituting the Court of 


| Appeals paſſed in 1792, refers (as to this point) to the law re- 


Jating to appeals from the County Courts, to, the High Court. 


of Chancery and Diſtrict Courts. 


The County Court law, after referring to the Chancery law 


for the manner of exerciſing the right of appeal, | declares that 
bond and ſecurity ſhall be given by the plarntiff if he 1 but 
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totally omits the clauſe in the old County Court law, which di- 


rected bond and ſecurity to be given by the defendant, if he ap- 


pealed. The ehancery law does not ſupply the defect in a caſe 
where the appeal is prayed for at the time of pronouncing the de- 
cree, although (where that has been neglectęd) it provides for 


the caſe of a petition of appeal afterwards, and in this latter caſe, 


requires bond and ſecurity to be given. It takes no further notice 
of an appeal prayed for at the time of a decree, as it reſpects the 


bond, than to declare it valid, if given by ſureties of ſufficient 


ability, tho” it ſhould not be executed by the party himſelf. 
But this is nat enough to warrant a County Court in demanding 
bond and ſecurity from a defendants praying an appeal, as the 
condition upon which it is granted; nor can the Chancellor re- 
quire it. This was probably a mere omiſſion in the legiſlature, 
but it belongs to them, not to this court to rectity it. 

The court are therefore of opinion, that the Chancellor took 
the only bond which he was authoriſed to require: viz. a bond 
in the penalty of { 20, from Mr. Braxton as a plaintiff” ap- 
pealing. „„ ONT 


— 
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PENDLETON again. VANDEVIER. 


| Fe» was an ejectment brought upon the demiſe of Jacobus 
Vandevier the appellee, againſt the appellant, in the Piſtrict 
Court of Wincheſter. The jury found a ſpecial verdict to the fol- 
lowing effect viz; That John Vanmeter being ſeized in fee ſimple 
of a tract of land, af which the land in queſtion was a part, depart- 
ed this life at ſome time prevzous to September 1945, having 
firſt duly made and publithed his laſt will and teſtament, bear- 
ing date the 13th of Auguſt, in the ſame year, whereby he de- 
viled the land in queſtion by the following clauſe viz: „Item, I 
give and bequeath to my daughter Magdalena, twenty ſhil- 
„lings, as her full legacy, which when paid, is to bar her of a- 
*ny title to my real or perſonal eſtate, and I do deviſe wnto her 
* heirs lawfully begotten on ber body, a certain tract of land 
* part of that on which I now live, bounded as follows; [here 
© follows a particular deſcription of this parcel according to cer- 
« tain courſes and diſtances] containing by. eſtimation 250 actes 
* more ar leſt, to be held by the are e my ſaid daughter un- 
der the limitations and reſtrictions accprging to the dev iſe made 
to my ſon Abrabam Yanmeter's heirs.” That he deviſed to 


Abraham 
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Abraham Vannieter another parcel of the ſame tract particular. 
ly deſcribed by metes and bounds to him and his heirs, lawfully 
begotten; but if there ſhould be no heirs male or female of his 
faid fon or ſons (thereafter named) who ſhould attain the age of 
21 years, then after the death of his ſaid fon or ſons, or their 
heirs, remainder to his ſurviving deviſees equally to be drvided, 
The reſidue of the tract he geviſed in the ſame manner to his 
other children deſcribing accurately the courles and diſtances of 
each parcel. That at the time of making the will, Magdalena 
had one daughter named Prudence born in the year 1744. That 
Me had aifo a ſon born about 20 months after the birth of Pru- 
dence who lived only a few days. That Prudence (who is ſtill 
living) did in the year 1769, convey the land in queſtion b 

deeds of leaſe and releaſe to Jacob Vandevier, the father of the 
leſſor of the plantift, = „ 

The jury find a ſurvey of the entire tract, as well as of the 
ſeveral parcels given to the reſpective deviſees with the bounda- 
ries of the whole (except of the part bequeathed to the heirs of 
Magdalena) particularly laid off and deſcribed, and correſpond- 
ing with the caurſes and diſtances mentioned in the will. The 
parcel deviſed to the heirs of Magdalena, is laid off in the plat 
referred to by the jury, in two ways, the one comprehending a- 
bout 30 acres more than the other. The | verdict then pro- 
cCeeds as follows; ** If from the words of the will the teſtator's 

<« intention can be legally conſtrued fo as to convey unto the 
cc heirs begotten on the body of the ſaid Magdalena, the lands 
& contained between the lines and letters s, t and K,* then we 
<« find that the part of the land deviſed to the heirs lawfully be- 
« rotten on the body of the ſaid Magdalena, and which is the 
& land in the declaration mentioned, is contained within the 
te lines and letters, m, n, o, p, q, r, $, t, E, D, C, Band m. But 
ce if from the words of the will, the intention cannot be legal- 
&« ly conſtrued fo as to convey the lands between the lines and 
« }»tters 8, t and E, to the heirs begotten on the body of the ſaid 
« Magdalena, then we find that the part of the lands deviſed to 
ce the heirs lawfully begotten of the body of the ſaid Magdalenz 


« (which is in that caſe the land in the declaration mentioned) is 


« deſcribed in the plat aforeſaid by the, letters m, n, o, p, 4 
ce r, s, E, D, C, B and m.“ They further find that Jacob 
Vandevier the father of the plaintiff, being ſeiſed &c. departed 

this life having by his will deviſed the land in queſtion to his ſon 
James the leſſor of the plaintiſt. | V 


# This is a miſtake, it ſhnould have been E, as it is apparent from the plat. 
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'To ſeveral of kis children hedeviſcs (<after his wife's thirds of 
“his moveable. eſtate, and legacies are paid) an equal propor- 
« tional child's. part arĩſipg therefrom, as well of lands to b 
« diſpoſed of, if any there be, as of all things elſe,” 

The Diftri-X Court gave judgment for the plaintiff; ACCco7 erding 
to the lines which included the ſmalleſt quantity of land, from 
which the defendant appealed. | 

WILLIAMS for the appellant» The firſt queition i is, whether 
Prudence took any eftate at all or not? 2dly, If ſhe did, then 


what eſtate ſhe did take? gdly, Whether the verdict be not ſo 


defective, as that. no Judgment Can properly be rendered A 0 
5 

Fwirſt, the abs of law i is well eſtabliſhed, that no perſon, can 
take by the name of heir during the life of the anceſtor, . toc. 
nemo eft heres viventis. From this general rule, a departure is 
ſometimes permitted, in the caſe of Ra wills in favor of inten- 
tion; but then, the perſon who is intended to take by that name, 
muſt be almolt as accurately deſcribed, as if he were named. 
The word heir, unconnected with ſome other deſcription, is a 
word of limitation, Cowp. Rep. 309, 313. In all the caſes, 
which form exceptions from. this general, rule, there will be. 
found ſuperadded words deſcciptive of the perſon intended to take: 
Thus in Long and Beaumont, 1 P. Williams 229, which Was 
2 deviſe to the heirs male of a perfor then living, there is not 


only a legacy given to the anceſtor, by which the teſtator takes 


notice that he i is alive, but legacies are alſo given to his taree 
ſons by name, who were of courſe known by the teſtator to be 
then living; and in that caſe it was reſolved, that the eldeſt ſon 
ſhould take as heir thus deſcribed So in Burchett & Durdant, 
2 Vent, 311. The deviſe was to the heirs male of the body of 7 
R. D. then living. But in the caſe now under conſideration, there 
zre no words deſcriptive of the daughter of Magdalena. The 
teſtator takes no notice of her at all, nor does it appear that he 
knew ſhe was in being; for ſhe was born only in 1744, the 
year before the teſtator's death. It is alſo to be obſerved, 

throughout the will, that when che teſtator gives any thing to 


Ierandchiluren, he mentions them by name. 


. 2dly, If Prudence takes any thing, it cannot be a greater eſ⸗ 
ate than for life, for the deviſe is to the heirs of the body of 
Magdalena without words of limitation ſuperadded, and the re- 
ference to the deviſe, to Abraham Vanmeter's heirs does not en- 
large the eſtate; for the words in that clauſe ate not (as in this) 
t the heirs of Abraham, but to Abraham and tht heirs of his On. 
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So that there is no ſuch deviſe in the will, as that to which the 

reference is made. 7 

If then Prudence only took an eſtate for life, her conveyance 
being by /eaſe and relraſe amounts to & forfeiture of her eſtate. 

l admit, that if this had been a conveyance operating under the 
tute of uſes, it would have been otherwiſe; but a leaſe and 

releaſe like the preſent is a common law conveyance, The 


conſequence is, that the heir at law. was the only perſon enti- 


tled to enter for the forfeiture. | | 
- _ _ 3dly, It may be very ſeriouſly queſtioned, whether as Jacobus 
the leſſor of the plaintiff muſt recover by deducing a clear title 
to * himſelf, he can ſucceed upon this verdi& which finds 
that the deviſe from Jacob Vandevier was to his ſon James. 

As to the coucluſion of the jury, it ſeems too vague for the 
court to decide upon, fince there is nothing but the will itſelf 
from which the intention of the teſtator can be diſcovered. 

Whether the teſtator in deſcribing the parcel of land in que. 
ſtion meant to confine, or to extend its limits, according to 
either of the two lines ſtated in the verdict is a queſtioh, which 
muſt depend entirely upon evidence. The courſes mentioned in 
the will do in no reſpect fit either of them, but might have been 
explained to the ſatis faction of the jury by a variety of circum- 
ſtances of which they were, as I conceive, the only proper 
judges. i 0 „ 
: L EE for the appellee. In this caſe, both parties may be con- 
ſidered as appellants. Pendleton complains becauſe a judgment 
is rendered againſt him for any thing, and Vandevier contends 
that he is entitled to a judgment for the whole of the land. 

As to the firſt point, I ſhall admit the general rule, new 
eſt heres viventis. But it is equally clear, that to favor the in- 
tention of a teſtator, the word heir may be as deſcriptive 
of the perſon to take, as if he were particularly named. 
In this caſe, it is evident from the miſpelling, and from 
other inaccuracies in the will, that it was written by an illite- 
rate man. The teſtator was about to divide a large tract of 
land between his children and grand-children, and intended to 
deſcribe each parcel by certain metes and bounds. He then 
grves all the reſidue of his eftate to be divided amongſt ſeveral of 
bis children, which proves that he did not intend to die inteſtate 
as toany part, or to leave any thing to deſcend to his heir at Jaw. 
He takes notice that Magdalena is living, and of courſe, that 
ſhe could not have heirs in the legal ſenſe of the word. Pru- 
dence is allo found to have been born before the will was 1 

| Wit 


. 


Li 
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with which it is preſumed he was acquainted, tho? ſhe is not 


noticed in the will. All theſe circumſtances are as rome as can 


occur in any caſe, to ſhew an intent in the teſtator, to deſcribe 
Prudence by the words which he uſed. The caſe of Doe and 
Lamming, 2 Burr, 1100, was that of a preſent deviſe, unat- 


tended by any particular deſcription of the perſons meant to take 


as heirs, other than may be drawn from the manner in which 
they were directed to take. The caſe of Brooking 'vs White 
2 Blac. Rep. 1010, is a yery ſtrong and pointed authority. 
As to the ſecond point, it is immaterial whether Prudence 
took an eſtate for life, or intail, for as ſhe is found to be ſtill 


hing, the conveyance to Jacob Vandevier is ſufficient to enable 


the appellee to recover in this action, and the conveyance does 
not produce a forfeiture, as is ſuppoſed. If it were neceſſary to 
contend that ſhe took an eſtate of inheritance, the reference to 
the deviſe to Abraham Vanmeter might without violence to the 


words be conſtrued to mean “ to Abraham Vanmeter and the 


heirs of his body,” ſince the deviſe in that clauſe is not to the 
heirs of Abraham Vanmeter &c. but to © Abraham Yanmeter, and 
the heirs'of his bop. 5 „„ 


Pane third objection does not ſeem to be much relied upon. 


The jury having found that the deviſe was to the leſſer of the 
plaintiſ, (whoſe name is Jacobus) and the deviſe being to Jaco- 
bus, the court will at once perceive that it is a miſtake 
of the jury, and will reject the word Jacobus in the verdict as 
ſurpluſage. VVVVVVVH VVV 
The laſt objection is, that the jury ought to have found the 
boundaries of the land in queſtion and not to have ſubmitted that 
queſtion to the court. 1 33% Fre i 
The court being the proper tribunal to decide upon the con- 
ſtruction of deeds and wills, and of the intention of the makers 


thereof, the jury did right in ſubmitting to them the queſtion 


reſpecting the diſputed lines, as they depended entirely upon a 
compariſon of the courſes and diſtances mentioned in the will, 


with thoſe laid down and deſcribed in the plat of the land found 


by the verdict. From that it appears, that the teſtator intended 
to parcel out one entire tract amongſt the different members of 
his family, according to certain metes and bounds, There is a 


perfect correſpondence between the will, and the plat, as to e- 


very ſubdiviſion, except that in queſtion. It is clear therefore 


that he meant to deviſe the whale, and not to leave a remnant 
of zo acres in a tract of 1700 undiſpoſed of, Which will be the 
eaſe, if the judgment below be right. Now ĩt is plain, that the teſta- 
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336 | 
tor had the plat found by the jury before him, at the time he was 
writing his will, and after purſuing the boundaries of this parce} 
of land to a particular point, by miſtake he left out a courſe, 
and conſequently if the will be literally purſued, the lines of 
the ſurvey could never be made to unite. "This would be ab. 
ſiurd and repugnant. To effectuate the intention of the teſtator 

therefore, the court will ſupply the line which was omitted, {6 
as to produce a compleat diſpoſition of the whole tract. If then 
the court is of opinion that the teſtator meant to diſpoſe of the 


whole tract, the judgment below will be reverſed and entered 


for the whole; if otherwiſe, the judgment will be affirmed. 

Waskhixc rox on the ſame fide, The rule of law, as a ge. 
neral one, is truly ſtated by Mr. Williams. The doctrine for- 
merly prevailed in all its rigor, but it has long ſince been miti- 
gated, and it is now as well ſettled, as any principle whatever, 
that heirs in a will may take e nomine by purchaſe, if 
the court be ſatisfied that ſuch was the intention of the 


teſtator. The caſe of Long and Beaumont, cited by Mr. Wil. 


liams, proves it, and is much like the preſent. In this, as in 
that caſe, the heir was living when the will was made, and the 
teſtator took notice that the anceſtor ao was hiving, a circum- 


ſtance much relied upon in that caſe. In this caſe, as in that 


of Brooking and White, the teſtator has made a proviſion for 
his heir at law, which proves that he could not intend to leave 
any thing to deſcend. But, what renders this caſe ſtill ſtronger 
is, that there was an evident intention to make an equal diviſi- 
on of this tract of land amongſt the children, and to prevent the 
poſſibility of an inteſtacy as to any part, the reſiduum of the real 
eſtate is diſpoſed of. „ „ 
Ad point. Independent of the ſtrong argument to be derived 
from the reference to the deviſe to the heirs of Abraham Van- 
meter, it is clear that the heirs of Magdalena took an eſtate 
tail. It is not true, I conceive, that . a heirs or iſſue take 
by purchaſe, they take only an eſtate for life. If they be deſ- 
eribed by the former name, they take the abſolute property and 
dominion; if by the latter, a limited fee. Trevor and Tre- 
vor 1 Eg. Co. . 387. e 
But ſuppoſe only an eſtate for life paſſed, ſtill that is ſuffici- 
ent to entitle the leſſor of the plaintiff to recover. And in that 
caſe the deed from Prudence to Vandevier could not produce a 


forfeiture as Mr. Williams ſuppoſes, becauſe the conveyance - 


has its operation under the ſtatute of uſes. The leaſe is a deed 
of bargain and ſale, which by the operation of the ſtatute, velſs 
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as the poſſeſſion, ſo as enable the leſſee to receive a releaſe. The 


el only difference between this mode of conveyance before, and 


le, ſince the ſtatute is, that in the one caſe, actual entry by the 
of leſſee was neceſſary for the releaſe to operate upon; in the other, 
b- the bargain and ſale paſſes the uſe, and the ſtatute executes the 
or Wl poſſeſſion, which enables the leſſee to receive a releaſe. Now 


lo the leaſe in queſtion is made by a deed of bargain and ſale, and 


en recites the intent of it to be, 10 put the lefſee in poſſeſſion, ſo as 


he WW is enable him by virtue of the flatuite of ufes to receive a re- 


MARSHALL for the appellant. We do not contend, that 


ge. beirs or iſſue, ſo named, are incapable of taking by purchaſe, 


or- but that the general rule as ſtated by us, and admitted on the 


ti- other ſide, is never departed from, but in favor of a clear in- 


er, WW tention, plainly deſcribing the perſon who by that name is to 


if WW take. Is Prudence fo defcribed? There is not a circumſtan- 
the W ce in the caſe to prove that ſhe was meant. It does not 


il. bear that the teſtator knew that ſhe exiſted ; for if he had, it is 


probable he would have named her, in the fame manner as he 
living, then it would ſeem that he rather meant to exclude her. 


tended, and therefore the deviſe is void for uncertainty. Sup- 


was intended to be deſcribed. The argument that no perſon can 
ved de ſuppoſed to intend a partial inteſtacy, if admitted in the lati- 
an- Wide contended for, would entirely defeat the general rule, 
ate becauſe it would apply in all the caſes which have been cited, 


ake rhere the heir not being properly deſcribed, it has been deter- 


ef- Inined, that he could not take as a purchaſer, Long and Lam- 


re- Io her heirs male and female equally to be divided, as well thoſe 


legotien as to be begotten. So that there was no uncertainty wha 


ici- Was to take. In this caſe it might mean a fon, or a daughter. 
he caſe of Brooking vs White, comes within the exception, 
the teſtator took notice that the anceſtor had children living. 


which could not take effect upon the death of the teſtator. 
1 5 "6; 


: $4 
#3 , - 


has done others of his grand children; and if he knew ſhe was 
The deſcription is too vague for the court to ſay who was in- 
poſe there had been a ſon who had lived;—could the court ſay 
that Prudence ſhould take in exclufion of that ſon? Or is it not 
more probable, that the teſtator would prefer the male to the 


{male iffue?—If the caſe ſuppoſed had happened, and the fon | 
would have been entitled, then it cannot be faid that Prudence 


and ning is not like this caſe; the deviſe there, is to A. C. ane 


The deviſe in queſtion is therefore void, being an immediate ant, 


288 FALL TERM 


As to the nature of the eſtate given to Prudence, (if ſhe be 
entitled to any thing) it cannot I conceive exceed an eſtate 


for life. I know of no caſe in which the heir takes by purchaſe, 
that he takes a greater eſtate than for liſe, unleſs words of inhe- 


ritance are engrafted upon the deviſe, or a ſtrong intention ap- 
pears to paſs a greater eſtate. As to the reference to the limi. 
tations to Abraham Vanmeter': 's heirs, the counſel aſk too much 
when they call upon the court to ſupply the words “ to Abra. 


ham Vanmeter and his heirs” &c. inſtead of thoſe actually uſed . 


by the teſtator. 
As to the laſt point, I think it impoſſibl e for the court to 15 
ply a whole courſe, without a ſingle fact being ſtated by the 
jury. The teſtator may haye blundered, but ] cannot perceive 
upon what princiꝑle this court can correct it. It aufe be to 
make not to interpret a will. . 
Lyons J. delivered the opinion of the court. Th <a 
'The firſt queſtion made in this cauſe is, whether the deviſe 
to the heirs of the body of Magdalena be void or not. 
gument to prave it void is, that no perſon can be the heir of an 
anceſtor whilſt living, and therefore, as ſuch, cannot take. 
But the court are of opinion that the word heir may mean heir 
apparent, and that ſuch was the intention in the preſent caſe. 


e are clear, that the teſtator meant to give the eſtate: to the 


perſon who ſhould bg the heir apparent of Magdalena at the time of 
the tefiator*s death, and that he has uſed proper words to convey 
ſuch an intention, If the heir apparent at that period had been 
a ſon, he would certainly have taken, but being a daughter, ſhe 
took as ſuch by purchaſe. 

The ſecond queſtion was, what eftate ſhe took? It is unim- 
portant for the court to decide, whether ſhe took an eſtate of 
Inheritance or not, ſince as ſhe is found to be ſtill living, her 

grantee has a title to recover in this action, n ſhe only 
took an eſtate for life. 
ut it was contended, that if ſhe took only an eſtate for life, 
the deeds of leaſe and releaſe produced a forfeiture of it. We 
are of opinion that there is nothing in this objection. The 
_ conveyance has its operation under the ſtatute of uſes, and 
therefore the grantor could pals no greater eſtate than ihe 
| might lawfully part with. 
he next objection is that the verdict finds the land in queſ 
tion to have been deviſed to James inſtead of Jacobus who 1s 


"8" leſſor. * his is clearly a miſtake in the Jurys and ought 
not. 


The ar- 


appe 
cauſ 


and 
his « 


be not to be regarded, ſince the Jolcrlption of the devile is fuß. 
te WM cicntly. plain when he is called the de of the Plamtif.” © 1 
ſe, I The laſt point is attended with more difficulty. It refuse | 
e- the boundaries of the land upon the ſpecial Naterientts in the ver- 
p- dict. There is ſome inconſiſtency in the finding, which might 
Nis be important, if the court doubted about the true boundaries of” 
ch the land intended to be deviſed. It is evident that the teſtator 
4. had ſurveyed this land, and marked down by ſpecified bounda- 
ſed ries, the part intended for each of the deviſees, and that de 
N muſt have had the plat before him when he made his will. 
p- The boundaries of the other deviſees are right; when he comes 
the to deſcribę the parcel i in queſtion, he begins right and continues * 
ive ſo, with little variation in courſe or diſtance, till he gets tos; 
to then by miſtake in tranſeribing the courſes, from the plat, into 


the will, he appears to have overlooked one line viz. s, t, 
which creates the difficulty. If it be omittted altogether, none 


viſe of the ſubſequent lines are right; if it be ſupplied from. the plat, 
ar- then they are all right and the diſpoſion of the whole tract is com- 
"an pleat. The court has no heſitation in ſaying, that the teſta- 
ke. tor's intention 'was to purſue the lines which comprehends 
heir WM the 30 acres not included in the judgment of the Diftri © 
aſe, Court, and therefore, that their judgment though right as to the 
the plaintiff's title, is erroneous in not comprehending the land con- 


12 of tained within the lines of the {aryey deſcribed by the letters s, 

vey t, E, and to s again. 

deen But as that error · was in favor of the appellant; che colts of 
ſhe MW this court ought to be paid by him to the appellee as the party 

prevailing, although the judgment be reverſed. 

im- The judgment muſt therefore be reverſed and c for the 

e of appellee, for the land contained within the ſurvey taken in this 
her MW cauſe and deſcribed by the ſmall letters m, n, o, p, q, r, s, t, 


only and the large letters E, D, C, B, and to little m, together with 
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ance bail. Stanard having failed to give ſpecial bail, judgment 
was rendered againſt Smock in the County Court. On the 
chancery ſide of that court, Smock filed a bill, ſtating, that Be- 
verley being poſſeſſed of Stanard's bond, given for a ſum of mo- 
ney loſt at unlawful gaming, aſſigned it to Elliott, 
wards underſtanding the nature of the conſidetation for which 
it had been given, delivered up that bond to Stanard and obtain- 


ed from him another in lieu thereof, upon which the judgment 


was obtained. The bill ſeeks a diſcovery of thoſe circuſtances 
and prays for an injuction. Elliott by his anſwer inſiſts that the 
aignment to him was made for a valuable conſideration. That 
he is ignorant of the conſideration for which Stanard gave his bond 


to Beverley, but that the whole tranſaction relative't to his obtain- 


ing the bond, was an his part fair and bona fide, and as far as he 
| knows and helieves in ſtrict conformity with the laws of the land. 

He further ſtates that Stanard acknowledged that the debt was 
juſtly due, and promiſed that he would pay it. That he appli- 
ed to Stanard for payment, Which not being made, he propoſed 
to him to take in the bond and an order drawn by Beverley, and 


to give a new obligation for the whole, to which Stanard readi- 


ly conſented. - Beverley, who was alſo made a defendant, ſtates 


in his anſwer, that a bond was given by Stanard to him for mo- 
80 — that he ewed . 


ney won at gaming, amounting to £ 
35 barrels of corn to Elliott, Which not being able to pay 
When it was demanded, he aſſigned the above bond to him, 


and alſo drew an order for '£ 10: 10, (making together 


the exact amount of the bond for which this judgment 
was recovered) in diſcharge of the corn debt, which Elli- 
ott accepted; that Elliott knew thote ſums were due on account 
of money won at gaming. Only one witneſs was examined, 
who proves the bond for £80 to have been giyen for a gaming 
debt, and that after the 9 Hanment but before. the Exocution. of 
the new bond he informed Elliott of this fact. 

The County Court perpetuated the injunction, from Lich 


Elliott appealed to the High Court of Chancery, and pending 


the appeal died. The ſuit being revived by his adminiftrator 
the decree was affirmed, from which an appeal was prayed to 
this court. 

Wick nan for the appellant.  T contend 1ft, that the decree 
in this cauſe was not warranted by the proofs exhibited, - and 


2dly, T hat a.court of equity ought not to relieve in Tock. a caſe | 
as this but leave the e as the law has 285 ge 5 


who after 
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1ſt, It is a rule, that the anſwer of one defendant is not evi- 
gence againſt another; and therefore, Beverley's anſwer muſt 
be put out of the caſe; if fo, there is no proof at all of notice to 
Elliott prior to the aſſignment, and therefore he is not liable to 
the original equity attached to the bond. The caſe of Buckner 
and others vs Smith Kc. (ante 296) is a a ſtrong authority for the 
appellant; 1 . 

2dly, But if notice were proved, the appellee is not I con- 
ceive entitled to the relief prayed for. Smock can be in no bet- 
ter ſituation than Stanard would have been, had he been plain- 
tiff in equity. The matter relied upon in equity, to defeat the 
legal advantage obtained by the appellant, might at law have 
furniſhed a compleat defence; but after a judgment obtained 
there, a Court of Equity will not relieve againſt an innocent 
aſſignee, without notice of the illegal conſideration, fo as to de- 
prive him of the advantage which chat judgment has given him. 
The equity of an innocent aſſignee who has fairly paid his mo- 
ney for this bond, is at leaſt equal with ws of the ige and 
therefore the law muſt prevail. 

LEE for the appellee. I admit that in general, the anſwer of 
one defendant cannot be read for, or againſt another; but there 
are exceptions to the rule, and this caſe furniſhes an example. 
For Beverly having aſſigned this debt to Elliott, there is a priv ity 
between them, and the latter, deriving his right under the former, 
is bound by his acts. Beverley's anſwer therefore, which ac- 
xnowledges that the bond was given upon an illegal conſidera- 
tion, ought, as in e to oh taken as COT of that 
fact. 74.) #868 8 | 

2dly, Whether Elliott had notice-or not diesne the affien- 
ment of the bond, that it was given upon a gamirig conſideration, 
is immaterial, becauſe the bond is by the Jaw: abſolutely 
void, and can never be made valid by aſſignment. The ſtatute con- 
fders it as being ſo tainted, that no ſhift or change whatever 
can purge it of its original fin. It is the duty of all courts to 
arreſt the money before it is paid, though the parties may con- 
tederate to elude the law, and therefore a court of equity is 
bound to interpoſe; though a judgment has been obtained. 
he caſe of Buckner and others, vs Smith &c. is entirely un- 
like to the preſent, for the ground upon which that deciſion 
as made, was the fraud practiſed by Beverley upon Dixon, by 
nducing him to purchaſe the bond. 

The bill having expreſſly charged notice, and Elliott having 
eclined n it, the facts e in the caſe and ſtated in 
| his 


392 FALL TERM 


his anſwer, furniſh ſtrong preſumption that the charge is true. Tt 
is a rule, that where a man defends himſelf on the ground of want 
of notice, he muſt in direct terms admit or deny it, if it be charg. 
ed. A perion claiming a gaming debt in a court of juſtice, can 
never be conſidered as having equal equity with the oppoſite 
party; becauſe ſuch a claim is in itſelf iniquitous. _ | 
Lors J. delivered the opinion of the court. It has been 
rightly contended by the counſel for the appellee; that all bonds 
given for a gaming conſideration are void as between the parties; 
and it is equaly true that the aſſignee cannot ſtand in a better ſituati- 
on than the obligee, ente ſome particular circumſtances in 
his favor independent ot the mere aſſignment. But if an innocent 7 
man ſhall be induced by the obligor to become a purchaſer of ſucha deſe 
bond, it is a deceit upon him, and he ought not to be ſubject to ſum! 
the ſame equity to which the obligor :was. entitled againſt the M ing | 
obligee. In this caſe, Elliot was induced by the debtor to take IM tant, 
the bond, who renewed it without diſcloſing his objection; MW The 
_ afterwards ſuffered a judgment to paſs at law, and then reſorts be e. 
to a Court of Equity for relief. The province of that court is Broy 
to relieve againft frand, and not to ſanction it, and in general it 2. 
will leave the parties to the law even if their equity wereequal; Na virc 
much leſs will that court interfere, where the equity is altoge- lw eu 
ther on the ſide of him who has obtained a legal advantage. As WW Haied 
to the facts in the caſe, they are with the plaintiff at law; his WW the de 
anſwer is contradicted by one witneſs only, without circumſtan- ¶ agreed 
ces to ſtrengthen the teſtimony, for the anſwer of the other defen- fei . 
dant as it could not benefit his co-defendant, cannot injure him. Wto ſhe 
The COURT entered a decree to the following effect, viz: ¶ ould 
William Elliott by his anſwer having denied notice of the illegal Necutor̃s 
conſideration, upon which, it is ſuggeſted by the bill, the bond Wa, 
from Beverley Stanard was given, and there appearing: but one Ion ther 
witneſs to contradict the anſwer in this reſpect, without ſufficient Nefuſed 
circumſtances to corroborate his teſtimony, Elliot ought to be Mihar caſe 
conſidered as an innocent aſſignee of the ſaid bond, and the ſub- 
ſequent bond taken by him of Stanard upon which the judgment | 
was obtained was not tainted or effected by the illegal conſider- 
ation of the firſt bond. That the decree which injoins the plain- 
tiff below from proceeding to execute his judgment 1s. erroneous. 
The decree of the High Court of Chancery and County Court, If. A 
muſt be reverſed with coſts, the injunction obtained is to be diſ- 


ſol ved, and the bill diſmiſſed. ond giv 
35 TT om yer ferformi 
| Ke; but 


END OF THE FIRST VOLUME. 


A. 
ABATEMENT: 
1. Declaration, that A. the 
defendant, together with B. aſ- 


ing been returned © no inhabi- 
tant,” it was abated as to him, 
The verdict and judgment, may 
be entered againſt A. only. 
Brown vs Belches. 3.0 
2. In detinue, the jury found 
a virdict for the plaintiff, if the 
law. upon the facts agreed to be 
flated be for him, otherwiſe for 
the defendant. Before they were 
agreed, the defendant died, and 


to ſhew cauſe why the facts 
ſhould not be agreed. The ex- 
tcutors appeared and agreed a 
ale, This will be binding up- 
n them, tho they might have 
refuſed to agree to them, and in 
that caſe; they might have infiſted 
yon the abatement of the ſuit. 
Hooe & Harriſon vs Pierce. 212 


ACTION. 
1. An action may be main- 
aned by a creditor upon the 


ond given by the executor for 
terforming the duties of his © 


ſumed. The writ as to B. hav- 


| 


—— 
|  TADELR 


" | of THE PRINCIPAL MATTERS: 


i 2 \ 
44 


fix a deyaſtavit againſt the ex- 
ecutor, befote he can reſort td 
this remedy againſt the ſecuri- 
ties. Braxton &c. vs Winſ⸗ 
. 5 31. 
2. The defendant a5 Treaſu- 
rer of the Jockey Cub, agreed to 
rent from the plaintiff a piece of 
ground, for the uſe of the club; 
Jand by an agreement in writing, 
bourid himſelf to pay the rent: 
He is individuably liable: 
M' Williams vs Willis: 199. 
3. An action of debt will not 
lie againſt a ſheriff, for levying 
an execution upon the property 
of the plaintiff's tenant without 


ould be an action on the taſe for 
conſequential damages. Bird vs 
Socke „ 


4. An action of treſpaſs fur 


aſci fa. iſſued to his "he kee him a year's rent. It 


Freedom, is in form an action for 


a perſonal tort; in ſubſtance, it 
is a remedy to try the queſtion 
of freedom or ſlavery, and theres 
fore; tub or more may join in 
it. Coleman vs Dick. 238. 
5. An action of debt may be 
brought upon à defeQive forth4 
coming bond, e ven after an un- 
ſucceſsful motion has been made 
upon it. Hewlett vs Chama 


f. 
dee; but the plaintiff muſt firſt 


A 3. 


berlayne. | 67; 
99 — Ach 


* 
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ACTS or ASSEMBLY. ny, and fo to vary the verdict. 
- 4 Watſon vs Alexander. 354, ; 
1. Under the act of 1758, | | | 
intituled «© An act Ree Ge, ADMIRALTY. | P. 
ing fraudulent gifts of ſlaves;” a} 1. A negro who went by the b. 
gift not by deed or will, tho“ name of Taliver, the property 
poſſeſſion were delivered, is void. of the defendant, ran off to the 
Turner vs Turner. 139. enemy, and was afterwards re- 
2. The act paſſed in 1787, (captured by an American veſſel 
entituled * An act to explain of war. He was libelled and 2 
and amend the acts for prevent- condemned by the name of 7ack PE 
ing fraudulent gifts of ſlaves ;”| Robinſon, and being ſold under O 
is proſpective in its operation, the ſentence of the court of Ad- | 
and cannot affect gifts of ſlaves miralty, was purchaſed by the ſu 
made prior to its paſſage. Tur-plaintiff. The defendant pro- 80 
ner vs Turner. 139. [cured a warrant under the act of 
3. The act of October 1779 of 1782. ch. 8. and retook him. 55 
C. 3, © For diſcouraging exten- The ſentence and ſale was not H. 


preſcribing the method of prov-ſetor, as he was no party, and 


þ 


. five credit, and repealing the law binding upon the former propri- M 
ing book debts ; applies only to err 


negro was not libelled by 


the ſtore accounts of retail mer-ſthe name he uſually bere. A. oy 
chants. Tomlin vs Kelly 190. rer if the condemnation had been thu 
4. The two firſt branches of|by a foreign court. Hoe & Har. Lg 
the 5th ſection of the law for|riſon vs Pierce. „„ thi 
ſcaling debts, was intended for 2. The flave in the above PO! 
the benefit of debtors; the 3d, caſe was not lawful prize, the 7 
is equally intended to benefit jury not having found, that he bil 
the creditors, as the debtors. belonged to an inhabitant of 1 77 
Watſon vs Alexander. 353. Great Britain, or that he was Ho 
f 5. The proper EO bring-jtaken in war. 216. 
ng before the court the equity _ 
Aimed under the 5th et. 25 ADVANCEMENT. b 
the above law, is by a ſpecial 1. Where a child is advanc- 
virdict finding the facts; or forjed with money, or negroes, the 
the court to receive evidence of donee need not bring into hotch- : 
the equitable circumſtances and pot the increaſe of the one, or the 
fo inſtruct the jury; or to hear account for the intereſt upon lite 
the evidence at the trial, and cor- the other. Beckwith vs But- vid 
rect the virdict according to the ler. 225. 
extent of the equity proved. But 2. In general, equity will 2 
it is improper for the court, after not aid a volunteer, in ſnpp lying | 0 


the verdict, to examine teſtimo-'/egal defects in a prior deed, 2. 
„% gainſt 


bills, tho? the agent ſhould m/- 
apply the money raiſed by the bills. 


ainſt a ſubſequent volunteer. 
he caſes of advancements for 
younder children otherwiſe un- 
provided for, forms an excepti- 
on to this rule. Ward vs Web- 
ber. 7 274. 
AGENT. 


I. Agents, — Their powers, 
and how far they may bind their 
principals. Hoe & Harriſon vs 
Oxley &c. „ 

2. The defendant, as Trea- 
ſurer of the Jockey Club, agreed 
to rent from the plaintiff a piece 
of ground for the uſe of the club 
and by an agreement in writing 
hound himſelf to pay the rent. 
He is individuably liable. 
M' Williams vs Willis. 199. 

3. If in conſequence of a no- 
torioùs agency, the agent is in 
the habit of drawing bills, which 
the principal has regularly paid, 
this is ſuch an affirmance of his 
power to draw, that the princi- 
pal will be bound to pay other 


Hoe & Harriſon vs Oxley 23. 
AGREED CASE. 
See ABATEMENT, No. 2. 


AGREEMENT, 


i. An agreement between 
the children of a family, in the 
life time of their parent, to di- 
vide his'eftate equally between 
them at his death, let him make 
. amongſt them whatever diſtri- 
aution he might think proper, 
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will be epforced in equity, if 
made out clearly by proof. 
Nelſon 2; Nelſon. 

2. A private, domeſtic con- 
verſation between a huſband and 
his wite, - wherein the former 
{peaks of an intention once form- 
ed, (but then relinquiſhed,) of 
giving a certain portion to his 
daughter, ſhall not bind the fa- 
ther to give that portion to the 
future huſband of the daughter, 
Baniſter's Ex. vs Shore. 173. 

3. A. agrees to ſell his right 
to land in poſſeſſion of B. if 3 
perſons (then named) ſhall by 
ſuch a day decide, that he has a 
title, and ſhall fix the price 
which B ſhall pay for it. No 
award was made. C. a purcha- 
ſer from B. (but with notice of 
this agreement) cannot compel 
A. to make a conveyance, nor 
to ſubmit thoſe points 'to any 
other mode of adjuſtment. 
Smallwood vs Hanſborough 290 

4. The parties agreed to en- 
dorſe upon the written contract, 
a memorandum permitting the 
debtor to pay in money, or in 
property, at a valuation to be 
two honeſt men to be 
choſen by the parties. 
creditor refuſe to make the en- 
dorſement, chancery will re- 
lieve, and will conſider the me- 
morandum as endorſed. Dan- 
dridge vs Harris. 3 

4. In the above caſe, if the 
creditor refuſe to join in nomi- 
the valuer, the debtor 
might plead the ſpecial matter, & 
avail himſelf of it at law; or the 
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| Court of Chancery might name]:eſtator. Hudſon vs Roſs. m 


valuers, unleſs the parties wil 
da it by a certain day. ibid. 
6. See Contract, No. 1, 2, 3 


AMENDMENT. 


3. The appellee being dead, 
in appearance was entered for 
the executors, and on the mo- 
ion of their counſel, the cauſe 


vas tried without waiting for a 


1 The court reverſed the ci fa. Daniel us Robinſon's ex- 


judgment of the inferior court, 
| $i, > that caurt (after judg-| 
ment upon a ſpecial demurrer)| 
refuſed to permit the defendant 
to amend his plea. Cooke vs 
Beale's Executor, 313. 
2. Where one party 1s per 
mitted to amend, or amend: 
without leave, the other has a 
right to plead de navo, whether 
the new plea be material to hi: 
defence or not. | Colby &c. ws 
Hite. - 365 
3. Verdict that the land in 
queſtion was deviſed to Fame: 
(inftead of Jacobus, ) the Leſſer 
f the plaintiff. This is an evi- 
dent miſtake in the] jury, and a- 
mendable. Pendleton vs Van- 
 devier. | 388] 


APPEAL. 


1. Upon a bond with a pe- 
nalty, the jury may make their 
verdict of the aggregate of prin- 


.cipal and intereſt, and if they 


do, the defendant cannot appeal, 


or it is for his benefit. Smith 5 


vs Harmanſon. 7 
2. The appellant dies, anc 
the appeal being revived againfl 
his executor, the judgment is 
affirmed. Damages ought not 
to be awarded againſt the pro 


per eſtate of the executor, ir 


2Cutor, 154 
Contra. Wood vs Webb [note 
o page 154] 


4. Upon an appeal from the 
judgment of an Inferior Court, 
:rrors in the execution, or re- 
levy bond, iſſued, or taken af. 
ter the judge ment, will not be 
noticed. They - are merely mi- 
nifterial afts, and muſt be cor- 
ected in the ſame court upon 


notion; and if the court give an 
erroneous opinion on that mo- 


tion, the party injured may then 
appeal and have it corrected. 
Leftwich vs Stoval. 306 


5. Security given upon an ap- 


neal from the High Court of 
Chancery —» What? Braxton 
ws 5 | 380 


If judgment be in part ſa- 


co to the appellant, and it 
is reverſed as to that part, the ap- 
pellant ſhall pay coſts. Pendle- 
con vs Vandevier. 389 


AppLICATION. 
See PAYMENT. 


APPOINTMENT. 
f. See AGREEMENT No.; 


ARBITRAMENT and 
AWARD. 
* Reaſons for ſetting aſide 


cafe of deficiency in that of the wards; are either for ſome il 


legality, | 


lega 
on t 
beha 
Sher 
2. 
havi! 
parti 
and 
five 
them 
port 
of a 1 
confi, 
trato! 
gover 
princ 
of au 


4% 


2 122 
as to 
muſt : 
Or if 
fy the 

rocee 


ide th 


decidec 
troduc; 


introdu 
mony, 
gainſt e 
certify 
will not 
tificate | 


cellor n 


affidavit 
behavia! 
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legality, or injuſtice apparent 
on the face of them, or for miſ- 
behavior in the arbitrators. | 
Shermer vs Beal, 14 

2. The Court of Chancery 
having directed an iſſue, the 
parties waved the trial by jury, 
and ſubmitted the queſtion to, 
five perſons mutually chaſen by 
them, and agreed that their re- 
port ſhould be certified in lieu 
of a verdict. The court muſt 
conſider the report of the arbi- 
trators as an award, and to be 
governed by the ſame rules and 
principles which prevail in caſes 
of awards. Pleaſants &c. vs 

Ro. 156 
3 . To ſet afide an award for 
miſtake in the arbitrators, either 
as to law, ar fact, the miſtake 


muſt appear on the face of it. 


Or if the arbitrators will certi- 
fy the principles on which they 
roceeded, the court will ſet a- 
ide the award, if improperly 
decided. Affidavits may be in- 
troduced, but they muſt go to 
prove partiality, or miſbzhavi- 
or, and not miſtakes in law or 
Fo a | 
4. When an iſſue is tried, it 
is under the ſuperintendance of 
the court, who will prevent the 
introduction of improper teſti- 
mony, and if the Teri be a 
gainſt evidence, the court wil! 
certify this, and thę Chancellor 
will not be ſatisfied. If no cer- 
tificate be given, ſtill the Chan- 
cellor may direct a new trial on 
affidavits, tending to prove mi/- 


, 
1 


ö 


y 


their verdict is againſi evidence. 
| | Ibid. 

5. Where an award is for the 
performance of a ſpecial thing, 
as to make a conveyance, equi- 
ty will decree it. Smallwood 
vs Mercer. 290 
6. See AGREEMENT No. 3 
7. Anaward made for tobac- 
co, upon a reference by rule of 
court, in an action where no de- 
claration was filed, but the da- 
mages laid in the writ were in 
money; determined to be good. 
Leftwich vs Stoval. 303 
8. If the arbitrators be made 
parties to a ſuit for ſetting aſide 
an award, they may demur to the 
bill. Shermer vs Beal. 14 


ASSIGNMENT. 


1. The affignee of a gam- 
ing bond, ſtands in no better ſi- 
tuation than the obligee would 
have done; but it is otherwiſe, 
both at law and in equity, if he 
be induced by aſſurances of pay- 
ment from the obligor, to be- 
come the purchaſer of it. Buck- 
ner vs Smith &c. 299 

2. If a man be induced to pur- 
chaſe a bond given for a gaming 
confideration, ( not knowing 
chat circumſtance) by the obli- 
gor, equity will relieve a- 
gainſt a judgment obtained upon 


it. Hoomes vs Smock. 389 


ASS UMP SIT. 

t. Declaration, that the plain- 

tiff having obtained a judgment 
igainſt I. G. and being wil- 


tehavior in the jury, but not that 


ling to give the ſaid 


J. G. an op- 
portunity 


. Written agreement. 
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portunity of ſelling his property 
to advantage, ati agreement was 
entered into, (which is ſet forth 
verbatim) between the plaintiff, 
the defendant, and the ſaid I. G. 
Wnereby, the defen jant bound 
himſelf to fee the balance of the 
debt, (which fliould remain un- 
ſatitfied by the ſale of the pro- 
perty) paid by ſuch a day. 
That the intention was to favor 


the ſaid I. G. in conitderation 


whereof, defendant aſſumed to 
pay ſuch balance; avers a ſale 
made, and that a balance ſti! 
remained unſatisfied. To the 
agreement are three ſcrolis an-] 
nexed, but it is not ſaid to be 
ſealed in the agreement itſelf, 
nor in the atteſtation. 

The agreement is the only 
inducement to the action, and: 
the foundation of the action is the 
ſubſequent aliumpſlit, and there- 
tore it is ſuſtainable. Baird &c. 
Vs Blaigrove. 55 

2. A parol agreement made 
ſubſequent to one under ſeal, 
may be declared upon, tho' it 
ſhould alter the terms of the 
Did 

D. carried a letter to the 
defendant upon the ſubje& of 
the defendant's prior promiſe to 
indemify F, and the defendant 
after reading the letter promiſed 
that he would indemnify F. 


F, may recovey upon this pro- 


miſe. Field vs Spotſwood. 280 
4. Promiſe to indemnify a- 
gainſt an act then performed 
where good? F ield vs Spotſ- 


| 


ATTORNEY. 


1. Payment to an attorney at 
law 1s good, on the cuſtom of 
the country, particularly if he 
have poſſeſſion of the ſpecialty, 
Under particular circumſtances 
it might be otherwiſe, as if no- 


tice were given that no ſuch 


power Wa s veſted in the attor- 
ney. Hadpon Vs Johnſon. 10 


BAIL. 


1. If an office judgment be 
entered againſt the theriff for 
aot having taken or returned a 
bail bond, in a caſe where bail 
ts not demandable, - the court 
ought to ſet it aſide as to the 
theriff, Williams vs Camp- 
Dell.” . 153 

2. It is no objection to a bail 
piece given by one defendant, 
that it takes no notice of the 
other defendant. Smith Us 
Wallace. 254 

3. If the ſpecial bail before or 
aſter judgment, ſurrender the 
[principal to the ſheriff, his dif- 
charge is compleat by the ſur- 
render, whether he return the 
receipt forthwith to the clerk 
or not, and if any injury reſult 
to the plaintiff on that account, 
nis action is againſt the bail. 
Cooke vs Beal's executor. 313 


1 » 
: BAR. 
See CHANCERY No. 6 
BILL or EXCHANGE. 


wood. 


230 


I. Sec AGENT No. 3 
2. 


ad. At * 


of a demurrer to evidence, II 
the latter, the court may if the 


7 Waſhington &c. f ; 362 


principle plead nan e/t 


ment can be rendered againſt 


a No. 1 and 2. 


2. If notice of the proteſt of 
a foreign bill be given within 


18 months, it will ſuffice under| 
the act of Aſſembly, unleſs there 
be particular circumſtances to 


warrant an exception from the 
general rule, Stott vs Alexan- 


der. 335 
BILL of EXCEPTIONS. 


I. A bill of exceptions can- 
not be conſidered in the light} 


caſe be clear) refuſe to compe] 
the other party to Join, and may 
inſtruct the jury, or leave the 
queſtion with them. Wroe vs 


BOND. 
1. See APPEAL No. 1. 


2. An endorſement on a bond, 
made by conſent of parties, tho? 


at a future day, is to be conſi- 


dered as part of the bond, as 


much ſo as if it had been incor-] 


porated with it. 
Beale. | 14 
Upon a motion againſt a 


deputy ſheriff and his ſecuri-| _, 
if theſ 


 factum, | 


ties upon a joint bond, 


this muſt be firſt tried and decid- 
ed againſt the plea, before judg- 


the ſecurities. Aſberry vs Cal- 
loway. 72 
4. See ASSIGNMENT 


5. In a joint bond, the charge 


will ſurvive againſt the ſurviv-| 
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Bentley vs Harmanſon. 273 
BREACH. 


1. Bond with condition, that 
the defendant would faithfully 
collect certain devts due to the 
obligee, a and would pay the 2- 


an account of is collections, 
and ſurrender up all bon«s not 
fully paid, except ſuch as might 

be lodged with lawyer's and 
clerks. Declaration lays the 
breach in the defendant's Beg liel. 
ing to bring fuits for the recove- 
ry of the debts—variance not 
material. Hawkins's Execu- 


tors vs Berkley. 204 


2. In a motion upon a forth- 


coming bond, it is the bufineis 


of the defendant to prove per- 
formance, and not of the plain- 
tiff to ſhew a breach. Nicolas 
vs Fletcher, 330 
3. In a joint bond, the charge 
will ſurvive againſt the ſurviv- 
ing obligor but the fact ot the 


Shermer v: ſurvivorthip muſt be pleaded. 


Fry Vs RENTON. 273 
2 5 C | 
CAVE A 155 

1. The effect of a caveat is 
to prevent the emanation of a 
grant, not to ſet one aſide. 
Wilcox vs Calloway. 40 
i H 

2} 1. A court of Equity may 
ſet aſide a verdict improperly 
obtained, and award a new tri- 
al Cochran vs Street, 

2. Where a man fraudulent- 


ing obligor, but the fact of the ly obtains a patent in preference 


tO 


ſurvivorſhip mult be pleaded. 


mount ſo collected, and return 
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to one having a prior equitable 


title, if this be proved; a.court| J 


of equity has competent juriſ- 
dition, and can afford the moſi 
ample relief. 
White vs Jones. 118. 
3. In what caſe a court of e. 
quity has juriſdiction? See 
Thornton & Spotſwood. 142 
Hunter vs Spotſwood. 145 
If a cauſe come on upon 
bill and anſwer; the latter muſt 
be conſidered as true in all its 
parts. Kennedy vs Baylor. 163 
5. Bill to fore-cloſe. The 
county court appointed Commi- 
oners to aſcertain the damages 
which the land had ſuſtained 
whilſt in the poſſeſſion of the 
mortgagee; and deducted the a- 
mount reported, from the pay- 
ments made by the mortgagor. 


Decree affirmed. Kennedy vs| 
162. 


Baylor: | | 

6. The plaintiff went to tri- 
al, in a caſe where he might 
have ſued in equity, and a ver- 
dict by ſurpriſe was rendered a- 
gainft him. He ſhall not after- 
wards reſort to a Courtof Chan- 


cery. Tarpley vs Dobyns. 185 
7. The value and profits of 


gainſt the new defendants. 
ones vs Williams. 230 
9. If the judge before whom 
the iſſue is tried, certifies the 
verdict to be againſt evidence, 
the Chancellor ought not to be 
ſatisfied with it, but ſhould 
ſet it aſide. 
Keand. 


and AWARD, No. 2, 3, 4, 5: 


AGREEMENT No. 5. 


CLERK. 
"7 Quere, If a ſheriff may le- 


vy a diſtreſs for fees due the 
depnty clerk of a court. An- 
derſon vs Bernard. 186 


COMMISSION. 


1. An executor, who is alſo 


> 


to whom a legacy is given, is 
entitled to his commiſſion alſo, 


rally fixed at 5 pet cent. Gran- 
berry vs Granberry. 250 


land being in the nature of da- See CONTRACT No. 3. 


mages, ought to be aſcertained 
by 4 jury upon an iſſue to be di- 


rected by the Court of Chance- 


CONDITION. 
1. Deviſe of land to A. up- 


ty, and not by commiſſioners. 
Euſtace vs Gaſkins 


lon condition, that fo ſoon as he 
190 arrives at full age, he joins the 


8. If after anſwer filed, ànd executors in a conveyance of 
depoſitions taken, the plaintiff, certain ſlaves to ſuch perſons as 


makes new parties, and files a they may ſell them to. 


Upon 


new bill, the depoſitions previ- A's arrival at age, he makes a 
ouſly taken, cannot be read a- declaration in writing which is 


recorded, 


Southall vs M- 
- 55 337 
10. See ARBITRAMENT 


EQUITY No. I, „ 


a nephew to the teſtator, and 


and that; by cuſtom, is gene- 


COMPENSATION. 


promi 


B. {2 
ſettiem 
ſuch ſe 
curren 
But B 
ment c 
ments 

the 1/4 

rate of: 
each 26 
contra 
13d. is 


nalty, 
very is 


Groves 
2-1 


the dam 


recorded, that he will perform 
the conditions in the will. He 
aſterwards ſells and conveys the 
land to I S. and then ſettles the 
ſlaves upon his family. This is, 
no breach of the condition, | 
Keene vs Lee, SE. 
2. The declaration paſſed a- 
way all. his right to the flaves. 
5 75, 2p 
2d, He was not bound to con- 
vey, until the executors had ſold 
and applied to htm to join in a con. 
veyance. | 2 Ibid. 
4. The ſettlement was a fraud 
upon 1 S. and void as to all the 
world but the grantor. bid. 
5. See BREACH, No 2. 
CONSIDERATION, 


I. What is a ſufficient conſi- 


deration to give validity to a 
promile to fave harmleſs. Cart 
vs Gooch. 260 
2. See ASSUMPSIT No 1, 4. 

CONTRACT. ©-- | 


1. A, contracts to deliver to 


B. (260 current money in fina}| 


ſettiements, at the rate of 20/. 
ſuch ſettlements, for each 13 d. 
current money, on the 1} of Dec. 
But B, agrees, that the fame: 
may be diſcharged by the pay- 
ment of a like ſum in ſaid ſettle- 
ments at any time an or before 
the 1t of Nov. preceding, at the 


rate of 20/. ſuch ſettlements, for 
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value of the certificates at the 


time when they ought to have 
been delivered, and not that at 


which the cauſe was tried. 
3. A contract to pay a larger 


lum at a future day upon non- 


payment of the ſum agreed upon 


but the encreaſed ſum will be 
conſidered as a penalty, and re- 
lievable againſt in a court of e- 
quity upon compenſation being 
made, and that compenſation is 


cihc damage can be {hewn. 


4. dee DAM A xs, 
ee | 
1. Coſts by whom payable. 
Thompſon vs Davenport. 128 
2, If an executor lay an al- 
ſumpſit to himſelf and fails in 
his ſuit, he ſhall pay coſts. 
Thornton vs Jett. + 139 
3. See APPEAL No. 6 
NEW TRIAL, No 3. 
CO UR T. 
1. The court muſt decide 


No. 2. 


upon the admiffibility of evi- 
dence, but cannot give a direc- 
tion reſpecting the weight of it. 


Roſs vs Gill. 90 
2. The court have no right 


to inſtruct the jury as to the. 


weight of evidence, this bein 


a ſubject proper only for the ju- 


each 26 d. current money. Theſry to decide upon, unleſs it be 


contract is not uſurious, but the 


brought before the court by a 


13 d. is to be conſidered as a pe- demurrer to evidence. Keel 


nalty, and the time of deli- 
very is the iſt of November. 


&c. vs Herbert. 203 
3. Upon a motion for a non- 


Groves vs Graves. I ſuit, the court may give their 
3 ö 5 F 4 i 

2. The rule for eſtimating 
the damages in this caſe, is the 


opinion that the plaintiff has no 
3 | cauſe 


at a prior day, is not uſurious, 


legal intereſt, unleſs ſome ſpe- 


Winſlow vs Dawſon. 110 


— 
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cauſe of action, and may direct time the cauſe is tried. Rey. 


him to be called, but he may nolds vs Waller. 


appear and refuſe to be nonſuit- 
ed. 
clare the action not maintaina- 
ble; or may refuſe to give a- 
ny opinion, and ſo leave the 
whole to the jury. 
&c. vs Finch. 
4: Though in general, the court 
need not 
induced them to grant a new 
trial, yet if it be awarded a- 
gainſt an eſtabliſbed rule of prac- 
rice, the ground for doing ſo 
ought to be diſcloſed. Boſwel] 
&c. vs Jones.” - 325 
1. Upon a covenant to war- 
rant the title of a ſlave in which 
the heirs only are bound, an 
action will lie againſt the exe- 
cutors. Lee vs Cooke. 3cb 
DAMAGES. 
1. What intereſt judgment 
ſhall be entered for, upon a mo- 
tion of the ſheriff againſt hi: 
deputy, where a judgment has 
been obtained againſt the ſheriff 
for taxes. Aſberry vs Callo- 
way. 1 
2. If a man fraudulently pur- 
chaſe certificates, by taking ar 
jmproper advantage of the per- 
ſon from whom he prurchaſes, a 
court of equity in ſetting aſide the 
contract will decree the defen- 
dant, in caſe he has parted with 
the original certificates, to pur- 


219 


So, the court may de- 


Thweatj - 


ate the facts which 


s Willis. 


— 1 

3. See CONTRACT No. 1, 2: 
1APPEAL' No. 2. 

| CHANCERY No. 5, 5. 

D E B T. 


9; 1. See APPEAL No. 1. 


DECLARATION. 


1. Action of debt on a pro 
teſted bill of exchange for 187: 
15, /terling money, of the value 
of £250: 6: 8, current money, 
The declaration ought not to 
have demanded the current mo- 
ney value of a debt due in iter- 
ling money. Scott's executor 
us Call. „ 

2. A parol agreement reduced 
to writing does not change the 
nature of the contract; the wri- 


[ring is merely evidence of the 
 Jagreemeat, and it ought :0 
produced, though not ſpecially 


declared upon. M' Williams 
202 
3. Caſe againſt 2 inſpectors of 
tobacco at Robert Bolling's ware- 
houſe, for that they having in- 
pected a hogſhead of tobacco, 
che property of the plaintiff, 
they refufed to deliver the notes, 
as by law and the duty of their 
office, they were bound to do, 
but had delivered the notes and 
the tobacco to another, having 
no authority to receive it, con- 
trary to law, and the duty of their 
office, Objections to the decla- 


chaſe others, or to pay in ſpe- 


ration for being multifarious, 


cie the value they are of, at theand for not Rating the ware⸗ 


houſe 


to be 


the pen 
the po 
from 


Cooke. 


ranty, 
declara 
ga ve n 


_ Finch. 


"vs Cocke. 257 


After judgment entered upon 


dor, upon a covenant of war- 


the pofleffion was recovered 
from him. 


Cooke. | 


| houſe to be a public one over-rul-| 


ed. Thweat and Hinton vs 
217 

4. Quere, If in an action a- 
gainſt A, upon a bond given by A 
and B, it is neceſſary to alledge 
non-repayment by B? Peter 


5. IJudeb. aſſump. for { 171: 
5: 4, kerung, of the value of 
(228: 7 currency, for ſo much 
„ anced by the plaintiff's to F. 
414d 5. at the requeſt of the de- 
fendant &c. laying the damages 
in current mony. Verdict in 
current money. The jury were 
right in finding the value of the 
ſterliug money, inſtead of leav- 
ing it to the court, as in the 
caſc of Scott's executor's vs Call. 


| 
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D-E ED: 


1. In what court a mortgage 
of perſonal property may be re- 
corded? Clayborn vs Hill. 177 


2. A. father by deed execut- 


ed, conveyed to his daughter 
ſeveral tracts of land with ma- 
ny ſlaves &c. After this, the 
father got poſſeſſion of the deed 
ſurreptitiouſſy, and cancelled it. 
ipon a bill brought by the daugh- 


to its legal force. Ward vs 
Webber. „ 

3. If the proof, or acknow- 
!lecgment of a deed, made by a 
non reſident, for land lying in 
Virginia, be not certified ac- 
cording to law, tho? it ſhould 
he admitted to record, it cannot 


Barnett &c. vs Watſon &c. 378 
ed deed, But it will be ſuffici- 


6. See BREACH No. 1. 
PLEADING' No. 2. 
IN FERESTE No. 1. 
JURISDICTION No. 1. 


7. Reference by ruleof court, 


de read in evidence as a record- 


ent at the trial to prove the ex- 


ecution by one witneſs, tho' he 


be not the ſubſcribing witneſs, 
if the ſubſcribing witneſſes be 
dead, or cannot be procured. 
Turner vs Stip. 319 

4. A deed tho? not recorded, 
is valid between the parties, 


} pe 
the award, defendant cannot ob- Turner vs Stip. J 


ject to the want of a declaration. 
Lefcwich vs Stovall, 303 

8. In an action by the ven- 
dee of a ſlave, againſt the ven- 


ranty, he need not ſtate in the 
declaration, nor prove, that he 


gave notice to the vendor, of[ Noe. 2. 


the pendency of the ſuit in which 


Lee &c. 94 


30e 


399 
5. Iftenant for life, by deeds 


of leaſe and releaſe under the 
ſtatute of uſes, conveys the fee, 
it creates no forfeiture, Pen- 
dleton vs Vandevier. 388 


6. See ADVANCEMENT 


AGREEMENT No. 4. 
EQUITY No. 4. 


DEMURRER 


er, the court reſtored the deed 


— 
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' DEMURRER To EVE | 


' DENCE. 


i i demurrer to evidence; 


ken as a payment in paper mo- 
nev, ſo as ta ſtand at the nomi- 
nal value, according to the ſtrict 
words of the act, but ſhould be 


may be allowed at any time be⸗ received as an off set, and adjuſt- 
fore the jury retire, aitho” the ed (eſpecially in equity) upon 


party offering the demurrer may. 
have examined witneſtes, the 
whole evidence on both ſides be- 
ing ſtated, (which ought always 
to be done) unleſs the court 
think the caſe clear againſt the 
party, in which caſe, the court 
may refuſe to receive the de- 
murrer. Hoyle s Young, 151 

2. If one of the parties offer 
a demurrer to the evidence, 


the court (if the evidence be 


clearly againſt him) may refuſe 
to compel the other party to join. 
Thweat &c. vs Finch. 220 
| Sce BILL or EXCEP- 
| TIONS No. 1. 

COURT No. 2. 


| DEPOSITION. 
See WITNESS No. 2. 
_- DEPRECIATION. 
I. Bond dated iſt of February 


1780, pavable on or before the 
| 7th of December 1781, with 
intereſ from the ;6th of Februa- 
75 1779. -Theſe Jaticr words, 
with other circumſtances, will 
fix the period at which the ſcal 
of depreciation, aught to be ap- 
plied, to February 1779. 
Pleaſants vs Bibb. 8 
2. An account for ks not 
delivered, nor accepted as a pay- 
ment, nor liquidated between 
the parties, ought not to be ta- 


juſt principles. Hill vs Sou- 
therland's executor. 133 

3. The legal ſcale of 1777, and 
1778, is not a juſt rule in itſelf, 
not correſponding with the ge- 
neral opinion of the citizens at 
the time it was made, as to de- 
breciation; nor does the ſcale 
at any time, give a proper rule 
for fixing the price of imported 
g,. „ ct 
4. In April 1778, a ſum of 
paper money was lent, not to 
be repaid in leſs than 12 months 

thereafter, The money was 
tendered ſhortly afcer the 12 


| months, (but not on the very 


ay). and was reſuſed. A mort- 
gage having been given to ſe- 
-ure the debt, the mortgagee 
brought an ejectment and reco- 
vered the poſſeſſion, but the 
judgment was injoined. The 
mor gagee ſhall receive the mo- 
ney according to the ſcale of the 
lay it was borrowed (notwith- 
ſtanding he had received the 
identical money in diſcharge of 
a ſpecie debt and notwithfſtand- 
ing the mortgagor made uſe of 
it to diſcharge a ſpecie debt) 
without intereſt, from the time 
of the tender, to that of new de- 
mand. Wilſon vs Keeling. 194 


5. To make an executor an- 
ſwerable for / paper money, at 


che ſcale of the day on which he 
received 


— ww * 3 


6 as ES. bp 


r 


— 


— ©» Oo vo .w 


ele vs Parks. 76 


: ficient, unleſs he has been legal. 


received it, is in general wrong, 
but if he hath charged himſelf ſo, 
and pointed out no other mode 
of adjuſting it, he ſhall be bound 
by his own act. 
Granberry vs Granberry. 246 
240 
6. A conveyance of land ir 
1779 in fee ſimple, upon a 
ground rent payable for ever in 
current money, the rent is ſub- 
jet to the ſcale of depreciation. 
Watſon vs Alexander. 352 
7- See ACTS of ASSEMBLY, 
No.4, 5 
8. See EXECUTORS &c No 5 


GUARDIAN, No. 2. 
DETINUE. 


1. In an action of detinue. 
for ſive ſlaves, if the jury find 
for the plaintiff as to four of 
them, without alſo finding for the 
plaintift or defendant as to the 


fifth, the verdict will be ſet aſide. 


2. In detinue, the plaintiff muſt 
prove p- operty in bimſelf, andſi 
poſſeſſion in the defendant; but 
mo of a poſſeſſion anterior to 
the bringing of the action 1s ſuf. 


ty diſpeſſeſſed, and this the deſen- 
dant is to ſhew. Burnley vs 
Lambert. 308 


DEVISE. 


1. The teſtator 1 to ſive 
perſons being his brothers and 
nephews, to cach a tract of land 
by name, with all the cattle &c. 
and appurtenances thereto be 


| 
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be equally divided between his 


he directs, that if his two ne- 
ohe ws ſhould either of them die 


ſue, the legacies left to one, to 
go to the other, and if both die 
before marriage. or without iſ- 


+ 
ſus, their legacies to go to the 


teftator's three brothers. The 
teſtator when he made his will, 
had no lands but thoſe deviſed, 
nor any ſlaves, but thoſe who 
were on, the plantations. He 
afterwards purchaſed another 


{plantation called W. & 8 ſlaves, - 


only 3 of whom were at W. at 


deviſed piantations from whence 
others were removed to W. & 
ſome were out at nurſe for their 
maintenance. The words all 
my negroes, young and old, at 
all my plantations, above nam- 
ed, form a ſpecific reſtrict- 
ive deviſe of the flaves on 
the deviſed plantations at the 
time of the teſtators death, and 
not a deviſe of all his ſlaves; nor 
is there any difference between 


the after purchaſed flaves and 


the others, for in this reſpect, 
they are to be conſidered as per- 
{onal property. But their fet- 
tled habitations, as fixed by 
the teſtator, ought to o give the 
rule and nat any - caſual abſence 
therefrom at his death. F. 


59, 60. 


longing in fee, Then gives al. 
7 


nis negroes young and old, at all 
his plantations before named, to 


th ree brothers before mentioned: 


After ſume pecuniary legacies 


Jefore marriage, or without iſ- 


his death: the others were at the 


7 
. 
# 
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3. The neproes ſoun] on the 
plantation at W. at the time f 
the teſtator's death, do not pal: 
under this clauſe, but deſcenc 
to the heir at law. 6c 
4 The crops growing at the 
time of the teſtator's death he 
having died in September) de. 
not pals under the word appur- 
tenances, to the deviſees of the 
reſpective plantations, but go 
into the ſurplus, 61, 62, 63. 

5. The reſiduary eſtate in thi 
cate goes to the ex2cutors, a 
is always the caſe where there 


i 


2Ideſt ſon all his lands at O&F 
with ſome negroes and ſtocks. 
To his other ſon all his lands at 
with ſome negroes and ſtocks, 


To his wife and daughter he 


rives all the re/l of his eſtate real 


and perſonat (ſaving one negro 
yy name which he gives 
o his ſecond ſon;z) but no 
words of inheritance are an- 
1exed to any of the deviies. The 
nheritance in the land deviſed 
o the heir at law deſcended up- 
on him, and did not paſs under 
he reſiduary clauſe to the wife 


are many executors, and une- ind daughter. Rennon vs M- 


gaal legacies are given to them. 


6. Deviſe in 1764 to A. for 
life, and after her deceale to the 
teltator's nephew and the heirs 
of his body lawfully begotten, 
for ever; but in cafe he die- 


without ſuch iſſue, then to T. 


H. the brother of the teſtator ii 
fee. The nephew died in 1780 
under age, in eſtate and with 
out iſſue. A. died in 1786, the 
remainder over cannot take ef- 
fect, but the eſtate will deſcenoꝰ 
to the heir at law ot the nfl 
remainder- man. 
Hunter vs. Haynes, 71 


R. M. ſeized of threc] y 


tracks of land, and entitled t- 
the equity of redemption in: 


Robert & wife. 1 6 


8. In a general deviſe of . 
without li nitation or reſtriction, 
the reverſion will not paſs under 
1 general reſiduary clauſe, but 
vill deſcend to the heir at law. 

POS Ibid. 

9. A reverſion in ſlaves after 
in eſtate for life given by the 
(ame will, will paſs under a ge- 
neral deviſe of “ all the reſt and 
eſidue of my ſlaves.” 
2ole vs Claiborne, 262 

Io, The teſtator deviſes the 
whole of his eſtate to his wife 
uring her natural life, and after 
:hat is ended, then to be equal- 
y divided between whoever his 
viſe ſhould think proper to make 
her heir or heirs, and his brother 


fourth, made his will in 1743, K S. The wife died without 


and after declaring “ that a- 
touching his temporal eſtate hc 
defires the ſame may be employ- 
ed as follows.” in the firſt place 
Girects that all his juſt debts be 
paid, He then deyiſes to his 


naking any appointment. She 
took a fee | ſimple in the 
moiety which will deſcend to 
her heir at law. 
Shermer. 260 


11. 


Shermer vs. 


13 


terfel 


At Ja 


whic 
leſs tl 


do co 


what 


ſame 
refuſe 


do T bd AE. MEE 


freehold and leaſchold lands in 


gacy, and in bar of any claim 


her body, to be held by them 


lawfully begotten, a track oj 


afterwards a ſon who immedi- 


at law of a legal advantage, 


do compleat juſtice by paying 
what is really due. 


11. If a man having both, 


the ſame county, devile al hi, 
lands in that county; only the 
freehold lands will pals, 

Minnis vs Aylett. 200 
12. The teſtator deviles to hi: 
daughter M. 20%. as her full le- 


the might have on his eſtate. 
He then gives a tract of Jand to 
her heirs lawfully begotten on 


undec the limitations contained 
in the deviſe to the heirs of A V. 
He deviſes to A V. and his heirs 


land with ſundry limitations o- 
ver. At the time the will was 
made, M. had a daughter, and 


ately after his birth died. The 
daughter of M. took by purchaſe 
as heir apparent at the death of 
the teſtator. Pendleton vs Van. 
devier. 2 I 
13. See Cox DITIOR, No. 1 
VERDICT, No. 5. 
SLAVES, No. I. 
DISTRESS. 
1. See CLERKS. 
E 
EQUITY. 
r. Courts of equity, never in- 
terfere to deprive the plaintiff! 
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goink a judgment obtained by 
ftaud. Payne vs Dudley, 199 

2. Though equitable rights, 
may in favor of a fair bona fide 
purchaſer for valuable conſide- 


loft by a ſale; /egal rights never 
can, unleſs there be fraud. Hoe 
and Harriſon-vs Pierce 217 

3- A Judgment entered a- 
gainſt a ſheriff under a falſe idea 
in the clerk, that the bail piece 
was inſufficient, where the 
counſel had agreed that it might 
be filed, relieved again{t in e- 


quity. Smith vs Wallace. 254 


4. The grand father who had 
promiſed before mari: *.2, to give 
his daughter a negro, made a 


deed of the negro to the childrem 


of his daughter begotten- or to 
be begotten, (with the conſent 
of the huſband.) The next 
day, the grand father and fa- 
ther agreed to exchange the a- 
bove negro for another, which 
was done. Bill to ſet up the 
firſt deed which was loſt, and 


veyed by that deed,.—diſmiſſed. 
Applebury vs Anthony. 287 

5. If a man purchaſe land 
with notice of anothers equita- 


to aſſert his right for a long 
time, during which, valuable 
improvements are made, he 


which he may have gained, un- 
leſs the party ſeeking relief, will 


Upon the 
fame principle, that court has 


ought not in equity to loſe the 


value of thoſe improvements, 
aliter if after the right is aſſer- 


ted, the improvements are made. 
Southall vs M'Keand, 336 
6. In this caſe, the lawful 


refuſed its aid in relieving, a- 


proprietpr 


ration, and without notice, be 


for a decree for the negro con- 


ble title, but that other neglects 


he — — —— H — 


— 
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proprietor is entitled as againſt 
the purchaſer, or one claiming 
under him with notice, to the 
value of the land at the time it 
was purchaſed, for which he 
would have a lien on the land. 

But he would have no lien on 
the land in the hands of a pur-: 
chaſer without notice, or againſt]; 
one who claimed under fuch 2 
2 cape Ibid. 


ERROR. | 
1. See DECLARATION. 

No. 7. 

SUPERSEDEAS & WRIT 
of ERROR throughout. 


4 


APPEAL No. 4 - 3: 


AMENDMENT. No. 7. 
ESCAPE. 


1. In an action for an eſcape, 
the actual eſcape forms the gi/7 
of the action, and therefore, 
muſt be proved by the plaintiff, | 
but he is not bound to prove that 
it was with the conſent, or 
through the negligence of the 
officer, for this is to be preſum-1; 
ed, unleſs a tortious eſcape beſit 
en, and that freſh purſuit 
was made. Johnſon ws Ma- q 
3 52 

. | 
I. See DEVISE, No. 6. 

EVIDENCE. 


3. Parol proof may be admit- 
ted to prove, that an abſolute: 
' deed was intended to opefate as 

'a mortgage. Roſs vs Nor- 


ler. 
8. If the nt without. 


[taking oyer of the bond, plead 


a general rule, that parol proof 
to contradict a deed, is not to be 
admitted in any caſe, or that it is 
to be admitted in all caſes. . 

A book of accounts in the 
hand writing of, and keptby a 
clerk who is fince dead, is pro- 
per evidence, upon thoſe tacts 
being proved. pid Vs Nor- 
ton. 76 

The execution book kept 
L's a cher; will be prima fact 
jeyidence of the truth of the en- 


tries made in it, but it may be 


evi. 


:ontradicted by other 


dence. Taylorvs Dundaſs. 94 


5. Hearſay evidence, in what 
caſe to be amitteck Jenkins 
vs Tom ä 123 

6. If ſeperate 0 be brot 


one defendant may be a witneſs 
for the other. Johnfon vs 
Bourn. | 187 
"Town a charge of fraud in 
obtaining a deed, witneſſes were 


| examined, who proved an in- 


capacity in the donor, both be- 
fore and after the execution of 

But the evidence of the at- 
telling witneſſes, as to his ca- 
ipacity at the time of execution, 
overcame all the reſt of the teſ- 
timony. Beckwith | vs But- 
- 228 


to iſſue, the plaint iff may offer 
a copy in evidence, if the ori- 
gina] be proved to be loſt or def- 
troyed. Taylor's adminiſtratrix 


__— 15 


vs Peyton's adminiſt ratrix. 252 
9. 


2. It cannot be laid down as 


15 


againſt two for a joint treſpaſs, 


3 ( 
obtain 
under 


propert 
ditor of 
gainſt t 
an e 
perty in 
fee, H 
cutor, 
in equit. 
tees part 
dert. 
5. It 
Againſt⸗ 


in force, it being a ſatis faction 


9. See ESCAPE No 1. 
„„ 


CHANCERY No. 4, 8. 
ACTS of ASSEMBLY No. 3. 
DECLARATION No 2, 8. 

DEED No. 3. 
EXECUTORS &c. Ne. 4. 
EXECUTION. 


1. An execution being Jevied 
upon the property of one defen- 
dant, and a replevy bond taken, 
2 ſecond execution againſt the 
other defendant cannot iſſue, 
fo long as the replevy bond is 


of the original judgment. Tay- 
lor vs Dundaſs; 0 Oh 
2. If a debtor in execution 
obtain an injunction, the ſheriff 
muſt diſcharge him out ofcuſto- 
dy. Roſs vs Poythreſs. 120 

3. Quete, If an injunction be 
obtained after ſeizure of property 
under a fl. fa. if the officer may 
reſtore the property? Ibid. 

4. After the aſtent of an ex- 
ecutor to a ſpecific legacy; the 
property is Changed, and a cre- 
ditor obtaining a judgment a- 
gainſt the executor, cannot le- 
vy an execution upon the pro- 
perty in the hands of the lega- 
tee. He may purſue the exe- 
cutor, or follow the property 
in equity, making all the lega- 
tees parties. Burnly vs Lam- 
CT 308 


5 „ 
5. If a judgment be obtained 
#ainft an executor, and the ex- 
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1ecution be levied upon a ſpect: 


fic legacy in poſſeſſion of the le- 
eatee, (with the aſſent of the 


executor) A pu rchaſer at the ſhe- 
riff's ſale acquites no title there- 


. Ibid. 
6. A purchaſer under a judg- 
ment and execution which is af- 
terwards reverſed, ſhall not 


tO 


have his title impeached, but 
the injured patty ſhall be reſtor- 
ſed to the money ariſing from the 
fale: Burnley vs Eambert. 313 
EXECUTORS and ADMI- 


 NISTRATORS: 
1. Tho! a judgment againſt 


ar EXCccutor, amounts to an ad- 
miſſion of aſſets, and a court of 
equity would not relieve againſt 
the conſequences of the judg- 
ment; pet it would not by an 
original decree charge an exe- 
cutor on that ground: e 
Whittle & Co: vs Bannifter's 


executors. 


White 


„ 


2. There is nia general rule 


as to an executor's liability to 
pay intereſt on money in his 
hands. In this caſe, he was 
charged with it from the end of 
each year, ſor the balance then 
reſting in his hands, but ſuch 
intereſt, not to be carried to the 
balance of the ſucceeding years. 
Granberry vs Granberry. 249 


3. A legacy is given to an 


executor ag nephew to the teſta- 
tors - 
legacy tho' he renounce the ex- 
ecutorſhip. 


He will be entitled to the 


250 bid. 
4. An executor by the will 


is allowed the uſe of £ 500 
S 3 for 
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for 5 years, without intereſt 
He may pay it in depreciatec: 
paper money, and the entry of 
the payment in his account, 


will be evidence of his having 


pa it, Granberry vs Gran- 
„ | „ 

F. A debtor by becoming an 
executor, not precluded from 
paying a debt due the teſtator in 
- depreciated paper money. {bid 


6. See ACTION No. 1. 
DEISE No. 5. 
ApPEAL No. 2. 
COSTS No. 2. 
DEPRECIATION No. 5. 
COMMISSION No. 1. 
COVENANT No. 1. 
7. A legacy to executors, 


which ſhall exclude them from | 


taking the ſurplus, muſt always 


de of a perſonal nature. Shel- 
ton vs Shelton. Ws, 


EXTINGUISHMENT. 
1. An annuity extinguiſhed 
in equity, (under the circum- 
ftances of the caſe) by a bill of 
exchange and bond. Thornton 


vs Spotſwood. 142 
„ 
a FACTOR. 
1. See AGENT No. f. 3. 
FARFAK Lord. 


1. The maxim, „ nullum 


"Burwell vs Court. 


5. A partial delivery is not 


apply to Jord Fairfix. Birch 
v5. Alexalder. 37 


FEES. 
1. See CLERK No. 1. 
FORFEITURE. 


1. If land he forfeited for 
non-payment of quitrents &t. 


f 


litions performed, before the 
and is petitioned for, it is ſau- 


zd. Wilcox vs Calloway. 39 


2. See DEED No. 5. 


4 


1. Ina bond for the forth. 
coming of property taken under 


execution, it is not n2cellary that 


the time appointed for the deli. 
very ſhould be ſtated to be that, 
at which the ſale is totake place. 
Wood vs Davis. 69 
2. The condition of a forth- 
coming bond ought to be certain 
as to the time and place of ſale, 
Hut need not ſtate, that the day 
mentioned is that appointed for 
the ſale. Irvin, &c. vs Eld- 
ridge. ih 
3. A forthcoming bond ap- 
points no place at which the de- 
livery is to be made, yet good, 
| 254 
4 The condition ought to re- 


4 


cite, againſt whom the executi- 


lon iſſued, and upon whoſe pro- 


perty it was levied. Hubbard 
V5 Taylor. 2 59 


a performance; but if the ſherif 


 fempus eccurrit reg never dio 


receive and ſell what is ſo de- 
delivered, 


{till if they be paid, or the con- 


FORTHCOMING BOND. 


* 
a lett. 
in 80 
an en 
cruix. 
ſor or 
jured 
N 
by w! 
port d 
deſtin 
treigh 
not af 
of deli 
to frei, 
prever 


freight 
yi Ma 


/ / Dd HL TO. 


bond. Pleaſants, &c. vs Lew. 


ſida conſideration, and be duly 


freighter. : 


75 Maſon. 


livered, theamount is to be cre- 
dited in the judgment on the 


iS. | 273 
6. See BREACH No. 2. 


ACTION No. 5. 
FRAUD. 


1. A mortgagor of perſona] 
property continuing in poſlefſi- 
on, is not an evidence of fraud, 
if the mortgage be upon a hon 


recorded. Claiborne vs Hill 177 
2. See CHANCERY No. 2 


DAMAGE No. 2. 


\ 


ConDITION No. I, & 4. 
DEED No 2. 


AGREEMENT No. 4. 
FREIGHT.- 


1 A merchantman being alſo 
a letter of marque, having taken 
in goods on freight, may chaſe 
an enemy in ſight, but cannot] 
cruize out of her courſe to look 
for one. If therefore ſhe be in- 
jured in an action with an ene- 
my, in fight when ſhe chaſed, 
by which ſhe is forced into a 
port different ſrom that of her 
deſtination, ſhe is entitled to 
treight. 
not afterwards ſent to the port| 
of delivery, ſhe is entitled only} 
to freight pro rata itineris, unleſs 


But if the goods be 
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6 
| ' GAMING. 
I. See ASSIGNMENT No. I, 2. 
GRANT. 
1. A lapſe patent relates back 


ta the original grant, ſo as to 
avoid all meſne grants from the 


GUARDIAN and WARD. 


I. A guardian may leaſe the 
the lands of his ward during in- 


long continue, and may reſerve 


| [the rents to the ward, or to 


himſelf; and payment of the 
rent in either caſe to the guar- 
dian would be * Roſs vs 
G go 
"2: legacy paid i in 1778 to 
the guardian, in depreciated 
paper money, is good, and wil! 
be 2 diſcharge at the nominal 
amount. And the guardian, 
having lent out part of the mo- 
ney, and received it in depreci- 
ated paper which he at laſt fund- 
ed, he is not liable for the loſs 
by depreciation. 


Yates. . 
1. See DEVISE No. 12. 


HOTCHPOT. | 
1. See ADV ANCEMENT 
No. 1. 


220 


prevented from con ſo by the 


Hooe & ; Hariifon| 
211. | 


HUS BAND and WIFE. 
3. A feme ſole entitled to 


ſlaves in remainder, or rever- 


ſion, 


crown. Wilcox us Calloway. 30 


fancy, if the guardianſhip ſo 


Sallee vs 


* =_ 
” 
— nds... — — — — — oenret — - — 
E . 3 ve IE ; = 5 
— . : ——_ — - > — 
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ſion, and afterwards marryin g 

and dying before the determi- 
nation of the particular eſtate, 
the right veſts in the hnſband. 


Dade * vs Alexander. 30 

" of 

JEOFAIL and AMEND- 
MENT. 


Þ IM PLEADING No. 2. 
4 JUDGMENT No. 1. 
IMPROVEMENT. 

1. See EQUITY No. 5. 6. 
INDIA Ns. 


When Indians might be 
oi ſlaves, and when they 
could not, and what Indians 
they were which could be made 
ſlaves? Jenkins vs Tom. 123 

2. Since the year 1705, no 
American Indian could be made 
a ſlave. But foreign Indians 
coming within the deſcription 
of that act might he made flaves. 
Dick vs Coleman. 2.39 

3. The jury having found 
thar the plaintiffs were brought 
into this ſtate generally, with- 
out ſaying from whence, is a 
ſufficient finding for the plain- 
tiffs. I bid. 


INDORSEMENT. 
1. See BOND No. 2. 


"ANT. ANT. 
1. The priviledges allowed 


to infants are for their protecti- 


on, and not to furniſn them with 


the means of defrauding others. 


given during infancy, may af. 
ter full age bind himſelf by his 


aſſumpfit to pay it. Buckner 
vs Smith. 299 
INJUNCTION. 


1. See EXECUTION No, 
25 3+ Py i s 
INSOLVENT. 

1. The property of an x inſol- 


{vent debtor afterwards acquir- 


ed, 1s not exempted from the 


payment of prior debts; it is 
his perſon only which is pro- 


tected. Payne Vs Dudley, 
INSPEC TOR. 


1. If an inſpector ier to: 
bacco to a forged order, he is 


198 


INTEREST, 


Debt upon a note for the 
OTF of a certain ſum with 
intereſt from the date. It the de- 
claration do not claim intereſt, 
judg gment upon non ſum infor ma- 
tus, muſt be entered for the prin- 


2. See DaMAOESG No. I. 
ExXECUTORS No. 2. 
. An officer of a court hav- 


ing in his poſſeſſion money raiſ- 
ed by the fale of attached effects, 


which the court had forbid him 


to pay over, ſhall pay intereſt; 
unleſs he kept the principal by 
him. Hunter vs Spotſwood. 145 


ISSUE. 


1. The omiſſion af a ſimililen 


A man tho not bound by a bond! 


ſhall not vitiate 
the 


After a trial, 


liable. Thweat vs F inch, 217 


cipal only. Hubbard vs Blow 70 


ASS þ W 


other defendant, Barnet vs 
_ Watſon. 370 

5. See ARBITRAMENT, &C. 
No. 2, 4 


dict was for G 490 the debt in 


Roſs vs Gill. 90 


upon a bond brought in the name 


y to that individual as, to future 


do ſue out a ſet. fa. upon it. 
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the verdict. Brewer US Tas: 
Py: | 363 


Judgment reverſed for| 


3 of an iſſue. Stevens vs 
Taliaferro. 155 
3. A ſpecial plea concludes 
thus “ and this &c.” This i is 
bad if ſpecially demurred to. 
Cooke vs Beale's executors 312 
Where one defendant en- 
tering himſelf a defendant, ſhal; 
after a trial and verdict, "ko con- 
ned to the iſſue made up by the 


CHANCERY. No. 7, 9. 
| PreapiING No. 2, 5, 8. 


JUDGMENT. 
1. In debt for rent, the ver- 


the declaration mentioned, and 
(130: 16: 3 dam, Judgment 
was entered for the ſame, to be 
diſchargedby the payment of 420. 
The latter part is no part of the 
judgment, and will be conſider- 
ed as a releaſe of the difference. | 


2. The judgment in an action 


of the common wealth, for the 
henefit of an individual injured, 
by a breach of the condition, 

ought not to attach the recove- 


injuries, but ſhould leave ether 
erſons who may be ſo injured, 


JURISDICTION. 


1. Where a ſuit is brought in 
a Corporaiion Court, the cauſe of 
action mult be laid to have ariſen 
within the ju iſliction of the court 


Thornton vs Smith, 81 
Winder vs Eddy, "= 
2. See CHANCERY No. 3, 6 
51 UR Y. 


1. The trial by jury is not to 
be taken away, without poſitive _ 
words in an act of Aſſembly. 
Watſon vs Alexander, 3506 

2. See Couxr No, 2. 

LEE 
E 

1. A right by ſettlement in 
the crown lands, could not be 
acquired until the act of 1779, 
and this act only gives to ſettlers 
a preference, in lands at that 
time wate and unappropriated, 
and which had not before that 
time been located under war- 
rants. Jones vs Williams 231. 
2. See FORFEITURE No. I. 
ne, & TENANT 


If the tenant has enjoyed 
A land; he cannot repel the 


landlord's claim for rent, by ſay- 


ing he had nothing in the land, 

or that the conveyance was void. 

Watſon vs Alexander. 351 

Aliter if he be evicted. Rols 

vs Gill. 90 
2. See action No. 3. 

| Ws 7 A W. 


8 Acrs of ASSEMBLY 


zibb vs Cauthorne. 91 


3. dee ArrrA No. 4. No. 


LEGACY. 
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LEGACY. MONEY. 4 
1. See Dey1se, No. = See DECLARATION, No. r, 5, 1 
 ExEcuRoRs, &c. No. 7, 3. DEPRECIATION No. 2, 3, 4, 5, 0¹ 
Exkcuriox, No. 4, 5. 6. GUCARDIAN No. 2. th 
door TEN DER & REFUSAL, No. 2 © 
| OF BL | | 

SPS | -MORTOAGE: th 
I. See FREIGHT No. 1, | BE IDs B. 

8 1. The reaſon why 20 years 
LIABILITY. is generally fixed upon as the ; 
| 8 55 : . tri 

Tt; See ACTION, No. 2. time, within which an applica- 
LIEN tion for redemption muſt be 
3 made, is not becauſe the entry 

1. See Equity No. 6. ſis taken away after that period, 
dut becauſe the right of redeem- 
LSMETATIONS, 20 of... ing after ſuch a length of time, Len 


1. In what caſes, the act of 
limitations will not bar a right 
in equity, 
wood, e 

2. If the action be commenc- 
ed within 5 years, and that time 
runs out, and then the ſuit abates, 
the plaintiff is within the equi- 

ty of the proviſo in the act, if 


in a year after the abatement. 
Brown's exec. vs Putney, 302 
MARRIAGE agreements. 


1. Conſtruction of—Roane's' 
ex. vs. Hearne. 47 
2. AGREEMENT, No. 2. 


MAXIMS. 


r. See FAI Ax Lord, No. 1 
PURCHASER, No. 1. 


 MEMORANDUM. 
1. See AGREEMENT, No, 4 
MISTAKE. 


Hunter vs S potſ- 


he recommence his action with. 


object, this being proved by 
the teſtimony of many of the 


is preſumed to have been aban- 
doned. Roſs vs Norvell. 18 
2. Slaves may be redeemed 


after 5 years, and within 20. | 

3. What is a mortgage, and he 

what a defeaſable purchaſe. the 

Thompſon vs Davenport. 125 Eo 

4. See EVIDENCE No. 1. . 

FRAUD No. 1. * 

Fi DEED No. 1. 2 

| op - ſuic. 

See BOND No. 3. not 

| | exe 

| 5 N. 6 nior 

NEW TRIAL. | The 

1. Where ſome of the jury 3. 

are perſuaded by the others, that 

ſa majority agreeing to the ver- | 

lic muſt prevail, in conſe- See 


quence of which they do not 


3. See EqurTy, No. 3. 


jurors, will ſet aſide the ver. 


woe a 


1 - 


on, in caſe the 


dict. Cochran vs Street. 79 
2. In treſpaſs againſt 2, it 
one be found guilty, and the o- 


ther be acquitted, a new trial 
ought not (upon the motion of 


the former) to be awarded. 


Boſwell vs Jones. 1 
3. It is error to award a new. 
trial without coſts. 1bid.| 


4. See CHANCERY No. 1, 9. 
Cox No. 4. | 

g. It is irregular and impro- 
per to move for a new trial up- 
on the ground of miſdirection. 
Johnſon vs Macon. 1 


NONSUIT. 


1. The court cannot compel} 


the plaintiff to ſuffer a nonſuit; 
they may adviſe it, and order 
the plaintiff to be called, but if 
he will appear, the court can 
no otherwiſe protect its opini- 
| jury find againf} 

the direction, bur by granting 
a new trial. Roſs vs Gill. 87 
2. If the court direct a non- 


ſuic, and the plaintiff ſubmit to| 


it, he deſerts his caufe, and can- 
not avail himſelf (by a bill of 
_ exceptions} of an erroneous op- 
nion delivered by the court. 
Thornton vs Jett. 138 


3. See COURT No. 3. 
e 
Zee DecLARATION No. 8. 
EquiTY No. 5. 


PurcHasEeR No. 1. 


| 
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Gr. 
OBLIGATION. 
See Bonn. | 
OY EK 
See EVIDENCE No. 8, 
„ 5 
PARENT and CHILD. 
See Equity No. 4. 
PARTNERS. 
1. One partner may be ſued 
alone, and he can help himſelf 
only by a plea in abatement. 
Brown vs Belches. 
2. A debt due fram an indi- 
vidual partner cannot be ſet off 
againſt a partnerſhip demand. 
But a payment to one partner 


1s a payment to all, unleſs per- 
haps where it is forbidden by the 


| 


company. Scot vs Trent. 79 


vs Davenport. 


; 
„ 


3. See ABATEMENT No. I. 
PLEADING No. 8, g. 


PAYMENT. 


I. In what manner payments 
are to be applied. Thompſon 
127 

2. See ATTORNEY No. 1. 

PARTNERS No. 2. 
DEPRECIaTtiON No. 2. 
GUARDIAN No. 2. 
ExecuTors &c. No. 4, 5- 

AGREEMENT No. 4. 
PENALTY. 


See ConTRacT No. f, 3. 


PLEADING: 
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PLEADING. 


1. See ABATEMENT No. I. 
PARTNERS- No. 1. 
INT ERES No. I. 
Bond No. 3, 5. 
JURISDICTION No. I. 
ASSUMPSIT No. 1, 2. 
BREACH No. 1. 
EVIDENCE No. 8. 
Issuk No. 1, 3. 
AGREEMENT No. 5. 
AMENDMENT No. 2. 
2. Declaration upon a mar- 
tiaze promiſe, by which the 
detendant agreed to give to the 
plaintift, as much of his eſtate 
as he ſhould give to any of his 
oven children, The plaintiff 
ſhould have avered the quantity 


« js not expreſſed in the bond; 


« that the ſaid f. 8. was jointy 


c bound with the defendant's 
e teſtator, and if it were, by 


c act &c. it is declared, that the 
cc repreſentative of one jointly 
« bound with another, may be 
„ ſued, as well as the ſurviving 


e obligor, and inſiſts therefore, 


« that the action does not ſur- 
<« vive &c. and this he is ready 


ſtates « 2nd thereupon an iſſue 
was joined by the parties.” 
The plea is good, and the re- 
plication vicious; and a replea- 
lor from the plea awarded. Ste- 
vens vs Taliaſerro. 155 


and quality of the eſtate given 


to the defendant's own children. 


This might have been cured by 
verdict, if rendered upon the 
trial of a proper iſſue. Smith 
vs Walker. 25s 135 
3. The plea of non- aſſumpfit 
within 5 years, if general, will 
reſer to the time of the plea, 
whereas it ought to refer to the 
the inſtitution of the ſuit, and 
ought to conclude with an aver- 
ment, | | 1 

4. If all the pleadings includ- 
ing the declaration be faulty, 
the court will diſmiſs the ſuit, 
and will not award a repleader, 
tho' in a cafe, where otherwiſe 
a repleader would have been pro- 
)) 
5. Debt upon a bond. Piea 
ce that I. S. was jointly bound 
with the teſtator of the defen- | 
dant in the bond, and ſurvived 


! 


6. The judgment in this caſe 
joined. we” Ibid. 


7. Power given to 4 execu- 


tors to make a conveyance, 


which is Executed by 3 only, 


but the declaratoin ſtates that al! 


of them joined in the deed, and 


the defendant without craving 
oyer, pleads covenants perfſorm- 
ed. After verdict, it cannot be 
objected, that all the executors 
die not execute the deed. Wat- 
ſon vs Alexander, 

8. Declaration vs B W & co. 
W appears and pleads. non-aſ- 
ſumpſit. Aterwards B againſt 
whom the ſuit had abated by the 
return, entered himſelf à deſeti- 


entered into the trial and dejend- 
ed the ſuit. Judgment againſt 


B & W only. 


18 


him.” Replication, © that it 


« the act of 1786 intituled an 


cc to verify &c.” The tecord 


alſo erroneous, becauſe no iſſue 


349, 351 


dant, and without filing a plea, 


The judgmen* 


4-1] 
the cl 
any ju 
withoi 
will x 
ſtrong 
would 
Hudſoz 
15 


| tained, 


die, 1 
again 

niſtrato 
of ſuper, 
ter, cot 
4 tontin 


- Jon; 


2 The court will not permit 
the clerk to give out & copy of 
any judgment during the term; 


tained, the defendants in error 


| A TABLE OF THE PRINCIPAL MATTERS. 


is proper againſt thoſe two, as 


they did not diſcover by a pro- 
per plea, that there wete other 
partners; Barnet vs, Wat- 


2 

9. In the above caſe, B by 
entering himſelfa defendant and 
going to trial, without putting 
in a ſeperate plea; bound Him- 
ſelf to abide by the plea of his 
partner. Barnet vs Watſon 379 
10. See TENDER & RERTUsAI, 
No. n 
| POWER: 
See Dgvisz; No 10; 

PLEADING, No. 7. 
PRACTICE. 


1, After office judgment, the 


court has a diſcretionary power 
to admit any plea, whichappears 
neceſſary for the defendant's de- 
fence, tho? not iſſuable, and 


ſhould refuſe it 6nly, where de- 


lay appears to be intended. 
Downman vs Downman's ex: 
2 


without a ſpecial order, which 
will never, be given but for 
ſtrong feaſons; as if the delay 
would endanger the debt. 
Hudſon, vs ROſ s. 75 
3. If after a ſuperſedeas ob- 


die, a ſci. fa. muſt be awarded 
againſt his executors or admi 
hiſtrators, and not a new writ 
of ſuperſedeas, becauſe the lat- 
ter, could not be confidered a: 


fore the executor could not ſas 
upon the ſuperſedeas bond firſt 
given. Keel and Roberts vd 
Herbert. 138 

4. If in trover, the true na- 
ture if the action be not endorſ- 
ed, the court may upon inſpection 
of the writ, diſmiſs the ſuit, if the 
motion be made at or before the 
term, next after an office judg- 
ment has been entered; but not at- 
ter. Williams vs Campbell. 152 


. Where both of the plain- 


tiffs in error die, a ſci. fa. muſt. 
iflue in the name of both of 
their executors. Boſwel] vs 
Jon . 208 
6. See APPEAL 10 by 
CHANCERY No. 8. 
e E5.- 
Acrs of AssENMRL V No. g. 
AMENDMENT No. 2. 
TENDER and REFUSAL No 2. 


PRESUMPTION. 
f. The Preſumption ariſing 


9 from length of time, may be 


repelled by accounting for the 
delay. Euſtacè vs Gaſkins. 188; 
2 dee ESCAPE No. 1. 


PRETENSED 

-TITEES. - 
ED +: The act for preventifig 
the putehaſing df pretenſed titles 
does not extend to a perſon in 
poſſeſſion, ſo as to prevent him 
from confirming that poſſeſſion 
by purchaſing the rights of o- 
thers. Wileox vs Calloway 39: 

PRIZE. 


6 tontinuing proceſs, and there- 


See ADMIRALTY, No. ?. 


D 3 PROFTTS 


A TABLE or Tur PRINCIPAL AB. 


PROFI oy þ 261 $1 {fog 
ger Crancary,. No. 7. 
PROMISE. 


1 8 AcREEMENT No. 2. 


— rotons on No. 1. 
ASSUMPEIT, No. 4. ht 


- "PROPERTY. © 
"Bee: Aomirarry No. 4. 


Equity, No. 4. 7 | 


Exkcuriox, No. 4, 55 6. 
PURCHASER. 
The rule caveat 1 


N Lies only to the purchaſers off 
diefective legat titles. 


The N 
chaſer of the legal title, is not 
to be affected by a latent equity, | 


of which he had no notice, ac. 
Wilcox 
n Cotloway, © OE 4G 41 | 


tual or conſtructive. | 


2. Sce'EQUiTY No. 2, 5, 6 
Ex kcUTIO No. 5, 6. 
DevisE No. 12. | 


See DetD No. 1 8 3. 
RE LAT TON. 
1. See GRANT No. 1. 


2. Priority of title will draw! 
to it priority of ion. Wil. 


cox us Calloway. _ + of 2 


REL EA 8 * 
See Jovowent No. 1. 


— —_J__ — 
oy P 


NEN T. 


See * Fo api &c. No. 3 


| REPLEADER. _ 

See PLEADING: No. 4 5 
REPLEVY BOND. 

See Extcurion No. 1. 


5 % 4 o A — N - s 
* - 
+ 0 5 2 x my 4 
| , „ * , BY 
w- 


See APA Ar No. I. 
EqQuiry No. 2. 


SATISFACTION. 

See Execution No. 1. 
-* SCIREFACIAS, ,., . 

1. See JUDGMENT | No. 2. 
PRACTICE No, 3, 5. 


Arrar No. 3. 
A Tj 
"x: * ſcroll is a ſeal. r 


1 vs s Logwood. ; 8 


iN. 


1. An tracing a title in oe 


l- ial: verdict it is not neceſſary to 
ind a ſeiſin in the crown, becauſe 
chat is the ultimate point, be- 


yond - which the party is not 

bound to go. Lag 'vs Alex. 

ander. 36 
” - SENTENCE. 


See ADMIRALTY: No. x, 


; SETTLEMENT r RIGHT. 
REMAINDER. | ay 
See DEviss No. 6. 8 


Ser Land No. 1. 


SETT-OFF. 


% 
- 

2, 
7 


2 ſufficiency 


ſhould be entitled to a diſcount 
of 5 per cent, the defendant 
(who was not a creditor): pur- 


the ſuit. 


niſtratix vs Kren 22 


# 2. The law requires a depu- 


principal, as well as his own to 
all meſne proceſs executed by 


SE.T:T-O-F.F. ; 


1. A tenant having Jeaſed| 
land from: an executor, + cannot 
purchaſe in judgments againſt 
the — . and ſet. them off 
againſt the rent. 
otherwiſe, if theexecutor ſhould | 
have' "acknowledged that he had a 
of aſſets. 


A FABLE OF THE PRINCIPAL MATTERS., 


It micht be nalty for the omiſſion. 


him. But if he fail to do ſo, it 
does not authoriſe the entertn 

a judgment againſt him for al. 
ing to take a bail bond, tho! in- 


dividually he is liable to a pe- 


Ibid. 
3. A judgment cannot be en- 


tered againſt a depuiy ſheriff, for 
White, failing to take a bail bond. 


Whittle & Co. vs Banniſter's 4 152 vs Marks. 326 


iter! 355 oo: 167 


2. An executrix having ad- mh 


vertiſed the ſale of the ane pricd) 
of her teſtator, and agreed that 
creditors purchaſing; at the ale 


chaſed at the ſale and gave his 
bond. Upon the plea of pay- 

ment, the defendant offered to 
ſett-off 2 bonds due from the 
teſtator, which were aſſigned 
to him ſince the · inſtitution of 
The advertiſement ex- 
tended only to purchaſing credi. 

tors, and the bonds were not a 
proper off- ſett. Brown's admi- 


— 


3. See PARTNERS: No. 2 2. 
| DepancraTiON. No. 2. 


SHERIFF. OEM 


| 5 The high ſheriff alone is. 
liable; for the "official acts ot his 


deputy, unleſs in thoſe caſes, 


where the law provides a ſpeci- 
al remedy againſt the latter. 


White vs Johnſon. 159 
ty ſheriff to add the name of his 


to the Houſe,” 
mercantile houſe: of which the 


If a judgment be entered 
Ant the defendant and depuiy 
eriff, the latter __ alone ob- 


tain a ſupertedeas. * 
See DAMAGES, Nos | 
BAIL; No 1 
SLANDER. 


* Declaration; 3 that the de- 
fendant. with intentim to injure 
the reputation of the plaintiff as a 
merchant, falſely und maliciouſly 
ſpoke of him. (then being a mer; 
chant). the following words, 


{ * 
4 


you have received more tobac- 
co than you have accounted for 
(meanin the 


plaintiff,- agd. defendant. were 
e but no colloguum is laid. 
After verdict, the judgment 
{ought not to be arreſted. Hoyle 
US bam FITS 150 


SLAVES.” 
1. Money directed 15 will to 


ſame will, are to be conſidered 
as flaves, and will go with the 
land in tail. Dade a vs Alexan- 


. 30 


« Mr. V. I muſt tell you, that 


be laid out in ſlaves and annexed 
to lands deviſed in tail by the 


A TABLE or THE PRINCIPAL MATTERS: , 


S 1 Huss aN and Wirk. 
ei. | 
_ ImDians, No. t, 25 Ky 
ACTS of ASSEMBLY, 92 17 
Ac rion, No. 4. | 
Coxpirion, No. 2 | 


SPECIFIC PERFORM: 
27% ANCE 


the AGREEMENT, No 2 
ApS TRAMENT and AWARD, 
No. 5801 


STORE ACCOUNT. 
85 AcTs of ASSEMBLY No. 3 


SUPERSEDEAS and writ of 
ERROR. 


7 

1. A ſuperſedeas i is ſometimes 
an auxiliary proceſs, but moft 
commonly it is a mean, by 
which the record of an inferior 

court may be removed before 2 

ſuperior one for teviſion. In the 
former caſe, it can have no ef- 
fect after the decree or judgment 


is executed, tho the ſuit” may 4000008 


£0 on, and if 2 reverſal take 
lace, a writ of reſtitution will 

. awarded, White vs Jones 118 
2. See PRACTICE No. 3, 5 


5 | ExEcuT1ON, No. 6. 
| 1 SHERIFF, No. 4. 


)ͤö· 109 
See ACTION; No. 1. 


- SURVIVORSHIP. | 
| See Baxn, No. 3 55 | l 05 

Ts - 7 oe I 

; TENDER & REFUSAL. | 


good one. D Us 
8 . 


that very money.“ But if it 
ledge a tender of money gene- 
rally, the defendant muſt bring 
into court, that which is money 
at the time of the plea pleaded. 


ſign judgment, or the plea, if 
offered upon ſetting aſide an of- 
fice judgment, ought not to be 
received. Downman vs 
oF ge 0 

Where a man is to pay 
money, ar to deliver property at 


2 tor, but the latter ſhould receive 


it at the debtor's houſe. Dan- 
dride vs Harris. 320 
le eg No + 
s No 3 as art 
„ 
VU SURY. 


unleſs it be proved, Upon a 


contract payable i in Pennſylva- 


nia currency, - neſerving intereſt 


I generally, if a decree be entered 


by conſent, for 6 per cent. it 
will be conſidered i as a Pennſyl- 


J/ania contract and not uſufious. 
#liter if the decree were entered 


for 6 per cent. in prod. 
| of indulgence as to the'time 
2ayment. 


þ 


1. Plea of tender—what {Jer W995. ; 368 


| "few 


2. Where paper-money was 
tendered, the plea ought to ſtate 
ſpecially the fort of money, which 
{was offered, and that the de- 
fendant was always ready to pay 


lf he do not, the plaintiff may 


a valuation, he is not bound to 
carry the property to the credi- 


x he court will never pre- | 
ſumè a contract to be uſurious, 


. Doria of War- | 


Bee Sener No. 1. 3. 
VALUER. 
See AGREEMENT, No. 5. 
| VARIANCE. 
The ko is ated ; in 


at bond to be of "the county of E 
which is omitted 1 in the declara- 


ration. This not a material va- 


riance. Evans vs Smith, 72 
2. Agreement by one as trea. 
| furer of a jockey club, Declara- 
ration againſt him without this 
deſcription. Determined not to 
be a material variance. M' Wil- 
liams vs Willis, 199 
| Declaration upon a bond 
given to W. P. of the county of 
S. on account of Me. G & P. 
merchants in Glaſgow. The]; 
declaration is in the name of W 
P. without ſtating for whoſe uſe. 
variance immaterial, Peter vs 
Cock. 257 
4. Declaration ſtating an a- 
greement that defendant would 
rent and furniſh a houſe at L. 
and board the defendant. Proof 
of an agreement to baard the de- 
fendant.—-variance immaterial. 


Wroe vs Waſhington, - 357 
der Bzzacny, No. 1. 


VERDIC' T. 


1. What is a F - find- 
ing of ſuch a length of ſeizin as 
to give a title. 
Alexander, | 


Birch Vs 


A TABLE OF THE PRINCIPAL MATTERS. 
| 2. Verdict ſet aſide as being 


uncertain and contradictory. 


ſit. Verdict that the defendant 
has not paid the debt, and aſſeſs 
the damages by occaſion of the 


tion to 2941. The verdict ſub- 

ſtantially purſues the iſſue. 

Barnett. &c. 
4. See APEAL No. 1. 


DeTinue No. 1. 
ND No. I. 
*LEADING No. 2. 
SLANDER No. 1. 
ABATEMENT No. 2, 
Inpians No. 3 
DECLARATION No. 5 
AMENDMENT No. 3. 

1 5 The teſtator in attempt- 
ing to deſcribe the boundaries 
of a tract of land he is diſpoſing 
of, leaves out a courſe, which 
throws the whole into confu- 
ſtan, The jury in a ſpecial ver- 
dict ſay © that if the teſtator 
intended to gonvey by ſuch boun- 
daries as they deſcribe, then 
they find that to be the land in 
queſtion; if by certain other 
bounds, then they ſind that the 
'and deviſed was according to 
thoſe bounds.” 

The court upon ſuch finding, 
may decide which are the true 
boundaries, Pendleton vs Van- 
devier. 381 

0 | 


WARRANTY. 


See DECLARATION No. 8. 


WILLS. 


Murra 25 Northern, 283 
"3: Ind. aff. Plea non aſſump- 


non-performance of that aſſump- 


vs Watſon. 380, 


| New TRIAL No. 1. 


9 7 


Wy © 
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q 


4 


4 333 A — ow — 2 e ES &” br x I 1 


2 


will, Turpin vs Turpin. 75 


G4 4+ 5-5 *4 he Aa. # F $95 Sf a nf: 4 #3 
- 2. A ſubſequent marriage and 
having of a child is an implied 
revacation ofa will, and in ſuch 


. * : 22 1 25 5 . 
I. A will made ſince the 1ſt} 
of January 1787, may pals lands 
acquired after the making of the 


5 1 
1. See EyiDENCE. No. 6. 


Deep No. 3. 


2. It is no objection to a de- 


poſition, that it is not ſigned by 
the witneſs. Barnett vs Wat- 
fon. - Y 


s 
"> 


a Caſe, the will ought not tobe 
proved or admitted to record. 
Wilcox vs Rotes. 140 
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3. What degree of intereſt 
diſqualifies a witneſs. Barnett 
Vs. Watſon... - - 20155 
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E R RA ＋ #: 


The Reader's attention is requeſted to the following correclions. 


for of nd or. 

for refuſe read refuſed... 

for required read acquired: 

for it read is. | 

fer 1796, read 1799. 

after grant inſert to Robertſon. 
For appellee read appellant. 


23 & 24 fer to prevent read againſt. 


24 
49 


3 
2 


4 


19 
16 


24 
40 


43 
15 


22 
3 
15 
33 
37 
2 


23 
27 


42 


fair pretenſio read pretenſed. 
after taken inſert a. 

after court read in. 

for argued read agreed. 

«after death ſtrike cut allo. 
2 not inert to. 

for ſtatement read agreement. 
fer maritial read marital. 

after be inſert the. 


after gifts [trike out of and inſert made to. 


for doubted read doubtful. 

far Intention. Theread intention, the. 
after 2 P. Williams read 28. 

for doubts read doubt. 


_ after 2d read The. 


for in read on. 
Horle-ſhoe to be encloſed within ( 15 
Vr reſtrain read retain. 


for cal. in eq. and. read Caf. Eq. Abr. 


for go read goes. 
for unreſiſtible read irreſiſtible. 
for Burn. read Bucr. 


for 234 read. 230. 


fer or read nor. 
for purchaſe read re- purchaſe. 
Var or read nor. 


| for was read were. 
for or read nor. 


For frofeſſional real orofeflfongd; 


for County read Country. 
for monts zead months. 
far to prevent read for diſcouraging. 


ERRATA. 


r T 0”. VT RTY 


219. ; 23 — for his read their. 

251 16 or that read than. 

272 18 Hit ite cut to. 

245 19 20 & 21, „er in ſuch a caſe and e it 
15 poſſibls that the parties may have had paper money in view, 
read (and therefore it is poſible, that in ſuch a caſe the parties 


may have had 3 money in view.) 
80> 36 Taka doubt read debt. 


— 
— 


